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Myanmar has taken another important step toward democratization, following the
2015 election victory of the National League for Democracy (NLD), led by Daw Aung
San Suu Kyi. But decades of military repression, ethnic conflicts, political exclusion,
abuse of natural resources and the environment, neglect of health, education, and in-
frastructure, and mismanagement of the economy, have left serious challenges for this
new government.

On Monday 15 February, 2016, the Programme on Modern Burmese Studies at St Antony’s College and the International
Gender Studies Centre at Lady Margaret Hall convened a workshop entitled “Towards Democracy and Reconciliation:
Challenges Facing Myanmar’s Incoming Government.” Co-organized by Dr Daw Khin Mar Mar Kyi and Dr Matthew J
Walton, the workshop brought together over a dozen UK experts on Myanmar, drawn from academic, advocacy, and
activist communities.

Presenters focused on the challenges facing the new NLD-led government, identifying key stakeholders, persistent
and emerging impediments, and potential policy responses. Subjects considered included military legacies, governance
concerns, social issues, land and resource management, and conflict and displacement.

With the success of the event, the co-organizers saw an opportunity to effectively channel the insights of the partic-
ipants into policy-making conversations in Myanmar’s government, civil society, and other political institutions. They
also sought to contribute to the developing public discourse on political reform in the country. Participants were asked
to transform their presentations into short policy briefs that could be of use to ministries, parliament, and other de-
cision-making bodies in Myanmar. The collected briefs were edited by the co-organizers and translated into Burmese.

Please note that the views and positions presented in these briefs represent the authors and are not necessarily the
views of the Programme on Modern Burmese Studies, St Antony’s College, the International Gender Studies Centre,
Lady Margaret Hall, or the University of Oxford. In some cases, the views of different authors may diverge or conflict.
We believe that including multiple different perspectives in a collection of policy briefs is valuable in fostering public
debate in Myanmar.

We intend for this to become a regular event and policy brief series, which can draw on existing expertise among those
studying Myanmar, including increasing numbers of scholars and advocates from the country. These and future briefs
will be available electronically at the Programme on Modern Burmese Studies website (www.sant.ox.ac.uk/research-cen-
tres/programme-modern-burmese-studies) and the Oxford Feminist E-Press (theoxfordfeministepress.wordpress.
com/). Please feel free to contact us with any questions or feedback.

DR. DAW KHIN MAR MAR KYI, Daw Aung San Suu Kyi Gender Research Fellow
International Gender Studies, Lady Margaret Hall, University of Oxford
2012maryear@gmail.com, ma.khinmarmarkyielmh.ox.ac.uk

DR. MATTHEW J WALTON, Aung San Suu Kyi Senior Research Fellow in Modern Burmese Studies
St Antony’s College, University of Oxford
matthew.walton@sant.ox.ac.uk
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POLITICAL INCLUSION: ETHNIC
PARTIES AND POLITICIANS

Richard Dolan, University of Oxford

The NLD has largely replaced the coun-
try’s many ethnic nationality parties
in representing the interests of ethnic
communities. It must now manage the
hopes and expectations of some of the
most troubled parts of the country long
afflicted by political division, armed con-
flict and ethnic exclusion. If the NLD is
committed to resolving these issues it
needs to find ways to engage those eth-
nic nationality parties which now have
less formal influence in the political sys-
tems representing their areas. This will
be essential in building a government of
national reconciliation and establishing
the basis for a strong federal union.

It has already made a positive start on this front. The
appointment and promotion of ethnic politicians from
across the political spectrum and the creation of a desig-
nated Ethnic Affairs ministry are positive developments.
However, the challenge for the new government will be
to ensure that such entry points offer more than just
access to political systems and deliberative processes.
Ethnic parties and politicians both in and outside par-
liament must have the opportunity to make a genuine
contribution to the country’s political and democratic
transition.

This will require empowering ethnic politicians through
involvement in day-to-day decision and policy-making

processes and giving state hluttaws and their MPs a
greater degree of regional autonomy and authority in
proposing and passing legislation. It will also involve en-
gaging unelected ethnic parties in the nationwide peace
process and national political dialogue. At the same time,
the new government should be developing and supple-
menting key aspects of parliamentary and government
infrastructure in support of more inclusive political
processes.

Above all, the new government will need to make a
firm commitment to developing the capacity of all ethnic
parties if it is to build the basis of a broad and resilient
party political system.

Parliamentary Profile and Representation

State Parliaments & Regional Governance:
Following the elections, state parliaments and regional
governance structures are dominated by the new gov-
ernment and its representatives: all state parliaments
are now controlled by the NLD; some state hluttaws are
completely in the hands of the new government (Kayah),
others almost completely (Kayin and Mon), whilst all
chief ministers are NLD appointments.

Unless such mechanisms are more inclusive, this mo-
nopoly threatens to undermine democratic processes
and their potential at the state level. Furthermore, the
dominance of the central government across states and
regions has the potential to undermine progress made
during the previous parliament on specific aspects of
regional policy development. Ethnic nationality parties
and politicians have done much to improve approach-
es to natural resource management and increase ac-
cess to mother tongue based (MTB) education, not to
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mention the impact this has had on wider processes of
decentralisation.

Moreover, in this new democratic era ethnic national-
ity parties, despite maintaining considerable local sup-
port, now appear to have less influence in the political
systems representing their areas.

The new government therefore needs to make con-
certed efforts to ensure greater political inclusion within
state and regional parliaments through such practical
measures as:

* Engaging a broad coalition of unelected as well as
elected ethnic parties, possibly through cooperative
agreements, select committees and working par-
ties on key issues of regional and national concern such
as natural resource management, MTB education and
ceasefire monitoring.

* DPushing for constitutional amendment to ensure
broad and inclusive political representation at the state
level in the future. This might involve setting up min-
imum requirements for ethnic allocation of seats
or proposing revisions to the voting system in favour
of proportional representation or other special meas-
ures that ensure minority representation. The new gov-
ernment should be mindful that whatever approach it

adopts now will do much to shape political competition
in the years to come.

* Considering a constitutional amendment to the
selection of States’ Chief Ministers (Article 261) to
allow ethnic majorities greater control and authority to
select these in the future. Were the new government to
prioritize such an amendment early in this parliament it
would do much to enhance its commitment to political
inclusion.

* Maintaining support for key legislation such as the
Ethnic Rights Protection Law across government
ministries and departments will increase trust, devolve
responsibility and engage ethnic stakeholders in wider
decision-making processes.

* Committing larger elected ethnic parties such as
the Arakan National Party (ANP) and Shan Nationalities
League for Democracy (SNLD) to collaborate with
smaller ethnic parties in deliberative and deci-
sion-making processes at the state level. This will
help build consensus on a range of potentially conten-
tious issues whilst engaging a broader range of ethnic
stakeholders in the wider political dialogue at this level.

National Parliaments and the National Political
Dialogue: The lack of pluralism in the national parlia-
ment is an added concern, where a minority of ethnic

CIVIL SERVICE REFORM: MINISTRIES AND WORKING GROUPS

Ethnic Affairs Ministry: As part of a wider civil service reform plan, the new government’s commitment to a designated
Ethnic Affairs Ministry is a positive step in regulating and responding to ethnic concerns. It remains unclear at this stage
what structure, scope and capacity this Ministry will assume. If it is to be effective it must have sufficient resources and
profile to represent ethnic affairs on a wide range of issues. This will require ethnic oversight on issues relating to education,
land ownership and the environment, and cultural and religious affairs in particular. It will demand inter-governmental en-
gagement and coordination within and between such Ministries as Home Affairs, Culture and Religious Affairs and Natural
Resources and Environmental Conservation.

It is unclear at this stage how this new Ministry will engage with established entities such as the General Administration
Department (GAD), the backbone of local administration. It is also unclear what relationship it will have to new committees
and commissions concerned with land disputes and development projects.

In developing the Ethnic Affairs Ministry, attention will therefore need to be given to inter-governmental coordination/
engagement mechanisms; ministerial roles and responsibilities; budget and resources; and policy alignment on contentious
issues particularly affecting ethnic communities such as inter-faith marriage, citizenship, land rights, etc.

Working Group for Parliamentary Capacity-Building: With the overwhelming majority of elected MPs new to the job,
the NLD government should be commended for already establishing a working group for parliamentary capacity-building.
This builds on the work of the Inter-Parliamentary Union (IPU), which has provided training in the past on democracy, pub-
lic leadership, ethics and the responsibilities of lawmakers. If this new initiative is to contribute significantly to broadening
and deepening the country’s democratic transition, it needs to include the full spectrum of parliamentary parties. It should
be concerned with addressing particular and pressing knowledge and policy gaps, not least those related to federalism and
decentralisation. It might also serve as a platform for engaging and supporting the country’s unelected ethnic parties. In
this way it has the potential to play a valuable role in supporting the development of organisational capacity in specific
areas such as fundraising, campaign management and policy development in readiness for subsequent elections.
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parties are currently represented. At the same time, the
relative dominance of the SNLD and the ANP at this lev-
el has the potential to dictate the ethnic agenda across
both national assemblies. This may come at the expense
of smaller ethnic parties seeking to represent minority
claims and issues.

The challenge for the new government is in finding
practical ways to integrate unrepresented ethnic voices
within the national political dialogue in Naypyidaw and
so provide broad and balanced representation and en-
gagement. Potential means of doing so might include:

* Ensuring that new government committees and
commissions with executive oversight on issues direct-
ly affecting ethnic communities have broad and inclu-
sive ethnic representation. This is particularly relevant
to the National Planning and to the State and Divisional
Planning Commissions, as well as the Central Review
Committee on Confiscated Farmlands and Other Lands,
as it seeks to address divisive legacies of land confisca-
tion, dispute and dispossession.

* Developing and extending ethnic party representa-
tion on parliamentary standing committees more
generally. This is particularly important for those deal-
ing with issues of regional concern, such as development
and environment committees.

* Establishing forums within which to engage eth-
nic political coalitions like the United Nationalities
Alliance (UNA) and also the National Brotherhood
Federation (NBF). This will ensure broader ethnic rep-
resentation in the national political dialogue. It will also
provide the new government with the opportunity to en-
gage ethnic representatives on issues of broad concern
and consensus for a number of states and regions.

* Actively supporting the development of represent-
ed and unrepresented ethnic parties through the pro-
posed Working Group for Parliamentary Capacity-
Building (see below).

* Again, pushing for constitutional amendment to en-
sure broad and inclusive political representation within
national parliaments. This might involve some of the al-
ternatives discussed above but at the very least, should
include some special measures that ensure minority rep-
resentation in the House of Nationalities.

The Peace Process:

The lack of inclusivity in the ongoing peace process is
already the biggest threat to its success. Over half of the
ethnic armed groups (EAGs) did not sign the Nationwide
Ceasefire Agreement in October 2015 or attend the ini-
tial Union Peace Conference in January 2016 and parts of
the country are still afflicted by armed conflict. Since this

process is necessarily linked to wider political reform and
development processes, ethnic parties left outside par-
liament must be included or risk being left behind.

Indeed, now that the Union Peace Dialogue Joint
Committee (UPDJC) is calling for parliament to have a
more defined role in the peace process, the contributions
of many ethnic stakeholders will be confined to civil soci-
ety unless the new government ensures that such inputs
are suitably institutionalised.

Ideally, there needs to be more space and opportuni-
ty for different stakeholders to participate in peace talks
at different levels if the political dialogue is to achieve
widespread ownership and support. There are a variety
of ways in which ethnic parties and politicians can con-
tribute to this: they can broker further engagement be-
tween the government and EAGs, collaborate on region-
al ceasefire monitoring processes and safeguard peace
dividends within conflict-affected communities.

Therefore, rather than reset the peace process initiated
by the last government, facilitating greater political in-
clusion and participation in the current project may en-
sure that peace is consolidated on the ground. The new
government might therefore consider:

* Allocating specific roles to unelected ethnic parties
and politicians particularly with regard to maintaining
ceasefire-monitoring mechanisms at regional and
community-levels. This will also serve to develop greater
confidence in the security sector at the community-level.

* Ensuring broader representation within key delib-
erative and decision-making bodies such as the trilateral
UPDJC and the Joint Monitoring Committee (JMC).
This might also include alternative inter-governmental
forums within which unelected ethnic politicians can
make a formal contribution to peace talks and associated
processes. The proposed National Reconciliation and
Peace Centre (NRPC) might, for example, provide such
a forum.

* Engaging a broad range of civil society and ethnic
parties in information-sharing and community en-
gagement over the peace process and its practical initi-
atives within conflict-affected areas, allocating resources
and technical assistance where necessary. Some local in-
itiatives have already been doing this, but articulating a
consistent and shared policy will ensure that all commu-
nities appreciate the importance of the peace process to
the entire country.

* Ensuring that wider parliamentary capaci-
ty-building processes support and supplement ethnic
political engagement on specific issues concerned with
the practical maintenance of peace, especially ceasefire
monitoring.
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* Providing governmental support in engaging ethnic
elites, politicians and religious leaders in negotiations
to resolve ongoing inter-communal violence in spe-
cific parts of the country. Since this issue is potentially
more intractable than the country’s civil conflicts it must
be prioritized within the nationwide peace process, in-
cluding support for interfaith peace advocacy initiatives
and legislation against hate speech.

* Ensuring that a Second or 21** Century Panglong
Conference to be convened in the name of national uni-
ty is much more inclusive than the initial conference and
current peace process. This may require a more reflexive
timetable in which to negotiate and confirm ethnic polit-
ical representation; it will certainly require a framework
that responds to the country’s inter-communal violence
as well as its civil conflicts.

RICHARD DOLAN has a professional background
in capacity-building and development in Latin
America, China and East Timor. He has worked
as an independent researcher and consultant in
Myanmar and is currently reading for a DPhil at
the Department of International Development and
St Antony’s College, University of Oxford.
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Reshmi Banerjee, University of Oxford

Land has always triggered the most vola-
tile conflicts in South and Southeast Asia
and Myanmar is not an exception. Land
is not only considered as a source of eco-
nomic livelihood but also social prestige
and political power. Since ancestral roots
and identity are connected to land, the
dispossession of it has led to strong emo-
tional reactions which in turn have cre-
ated some powerful disputes centered on
this very crucial resource. All armed con-
flicts in Myanmar (especially in the bor-
der areas) have had an economic dimen-
sion with land being the main cause and
effect of the turmoil. Fast paced appropri-
ation of natural resources (construction
of industrial and infrastructural corri-
dors, huge hydropower projects, etc.) has
been accompanied by policies which have
helped in the commodification of nature.
Questions of indigenous sovereignty,
rights of borderland communities, dem-
ocratic agrarian development and inclu-
sive rural policies challenge Myanmar
today. An elitist self-serving oligarchy
is dominating the new agricultural ge-
ography to the exclusion and neglect of

the rural population. Restoration of land
rights and creation of comprehensive
land laws is an urgent need of the hour, a
necessity for the future.

Problem Statement:

The Constitutions of Myanmar over the years (2008,
1974 and 1947) have always stated that the state is the
owner of all land. Yet, the country paradoxically has wit-
nessed the rise of landless households (where rural pov-
erty is concentrated) along with the state acting as the de
facto landed aristocracy. Non-recognition of customary
and communal land rights has existed simultaneously
with an increase in landlessness in ethnic minority areas.
There is a lack of alternative employment opportunities
and vulnerable groups like women are affected not only
by landlessness but also by the existence of unequal land
laws (usually land is registered in the name of the head
of the family which is the husband). Excessive logging
and mining have not only led to the increasing deforest-
ation and pollution of soil and rivers but have enmeshed
communities into a vicious circle of poverty. The re-
sources (land, forests, minerals, etc.) on which their lives
and livelihoods depend have been plundered and made
lifeless.

A 2012 report by the Transnational Institute (TNI) ti-
tled ‘Financing Dispossession China’s Opium Substitution
Programme in Northern Burma’ brought out the paradox
in the policies which was quite evident with the Ministry
of Agriculture’s 30-year Master Plan (2000 to 2030) stat-
ing that 4 million hectares of the wastelands would be
targeted for permanent agricultural production although
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PROBLEMS WITH THE CURRENT LEGAL FRAMEWORK

+ The 1994 Myanmar Mines Law contains no provision for public participation, public disclosure, or socio-impact assessment
(SIO) or environmental impact assessment (EIO). The ‘interest of the state’ is sufficient enough reason to confiscate.

The Environmental Conservation Law 2012 requires strengthening especially since the Foreign Investment Law 2012 men-
tions that leases can be longer for areas which are ‘least developed and in ‘less accessible areas’.

The Myanmar Forest Policy of 1995 mentions reforestation, forest research, environmental protection but these protec-
tions are not implemented.

The Farmland Management Law of 2012 does not have adequate representation of farmers in the Farmland Management
Body which is responsible for issuing LUCs (Land Use Certificates). The LUCs can be revoked by the government, thus
tenure rights are not secured.

Farmland rights continue to be easily transferable with no independent body to decide the amount of compensation nor
is there a proper mechanism to bring the disputes to court

Both the Human Rights Commission and the government’s Rule of Law Committee have no means of enforcing the con-
clusions they reach as they do not have judicial power.

The Vacant, Fallow and Virgin Lands Management Law 2012 leaves open to interpretation and exploitation the definitions
of key words like ‘regular’, ‘fallow’ etc.

Moultiple categories of land classification (twelve) noted in 2009 (freehold, grant, agricultural, garden, grazing, cultivable,
fallow, waste, town, forest, village, monastery & cantonment) could lead further to confusion.

Land classification & mapping does not reflect the ground reality of land use patterns. Also many active laws have over-

lapping provisions.

land continued to be given to companies for commercial
farming. Kachin and Shan states have seen this trend on
a mass scale. Although the foreign investment law re-
quires consent and prohibits land confiscation if there
is objection from affected communities, yet the National
Human Rights Commission of Myanmar in 2011 noted
that most of the conflicts were related to land grabbing.
Land in Myanmar also cannot be used as collateral as
often land is not registered (less than 15% in Myanmar
have land titles), this is especially true of land governed
by customary laws.

* The laws in Myanmar have been criticized as they
seem to have aggravated the existing conflicts instead of
solving them. Land which has been kept fallow for re-
trieving the fertility of the soil (crop rotation practices)
cannot and should not be declared as ‘vacant wastelands’
as and when it is convenient with genuine farmers being
labeled as ‘squatters’. Neither re-settlement action plans
nor livelihood restoration plans are recognized in law or
policy in Myanmar.

* Procuring testimony and witnesses for land claims
is a tedious task. Some ethnic groups have already
started their own documentation and are developing a
land distribution policy. For example, KESAN (Karen
Environment and Social Action Network) and the Karen
Agriculture Department are conducting mapping to
provide input to the Karen National Union’s policy

development. While productive, this could be problem-
atic if overlapping claims appear between departments
and groups, especially at the central and local levels. The
situation is particularly complex as Myanmar also has to
deal with high numbers of IDPs and refugees.

* Moreover, 10 of the 14 states and divisions of
Myanmar are landmine contaminated. These regions
embedded with land mines (especially in the border re-
gions) can thus become easy targets of dispossession.
Thus, it becomes critical to look into land claims and land
rights before demining operations commence, especial-
ly because land mines are often seen by communities as
‘protective shields’ against state incursions.

Recommendations:

Firstly, Myanmar needs to take concrete steps in im-
proving its system of land management and land laws.
There is a need for a detailed review of previous land
related legislations by constituting a committee which
includes all stakeholders (not only Parliament repre-
sentatives but also farmers, civil society groups’, private
sector and academic experts). This committee could ex-
amine issues of overlapping provisions, confusing cate-
gorizations and current challenges in implementation of
existing land laws.

Secondly, the former government has presented the
sixth draft of the National Land Use Policy in 2015 which,
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if implemented, could tackle some of the challenges be-
ing faced. Its positive provisions include: livelihoods and
food security of all (6b), protection of customary rights
and procedures (6¢), setting up of an independent dis-
pute resolution mechanism (6d), providing easy access to
information (7¢), initiate inclusive public participation
and consultation in decision making (7e), give restitu-
tion and housing rights for IDPs and returning refugees
(7h), provide easy access to judicial review (7i), ensure
equal opportunities for men and women (7k), give im-
portance to prior consent (19e) and establish agricultural
and ecological conservation zones (19h) etc. Proper im-
plementation of this policy should be made a priority.

Thirdly, in August 2013, the Ministry of Defense an-
nounced its intention to surrender to the original own-
ers one-sixth of the lands it had previously taken over.
Even the deputy Defense Minister apologized in 2014 for
the land seizures. This effort was supported by organi-
zations like Max Myanmar who surrendered 106 acres
of land to 13 original owners. This wave of realization of
past mistakes and initiation of correction through initi-
ation of a land policy is a step in the right direction and
the government should work with the military to ensure
it continues.

Fourthly, Village Rights Committees (VRCs) and
Legal Clinics should continue to assist the farmers in cre-
ating greater awareness and understanding of their land
claims and property rights.

Fifthly, Corporate Social Responsibility (CSR) should
be more active and a step in this direction has already
being taken by the Myanmar Centre for Responsible
Business which is assisting companies to ensure that
their investment practices conform to international hu-
man rights standards. Such steps should be taken by oth-
er organizations in the future too, and legal frameworks
should include CSR provisions.

Sixthly, the government should support, not repress
social activism, as informed community participation
is essential for creating better public policies for the fu-
ture. If fostered, social activism and civic engagement
around land issues will continue to raise and debate
critical issues around land, create a knowledge base and
strengthen solidarity across regions in Myanmar. The
Dawei Special Economic Zone is a case in point where
the Dawei Development Association has not only raised
issues related to land through its press releases but
has also created an ‘across the border’ support base for
these important concerns in countries like Thailand and
Japan (raising the awareness of countries investing in
Myanmar).

Finally, rural people ultimately need voice and rep-
resentation in Parliament so that their concerns are
discussed and more equitable agrarian policies are cre-
ated. The Dawei Nationalities Party (DWP) sought to ad-
vance rural representation by fielding 14 candidates in
the 2015 elections along with six other political parties,
all of which have agriculture, farmers and land as their
key concerns. Organizations like the Land in our Hands
(LIOH) aiming at expanding the rural network should
also get more support in the future.

DR RESHMI BANERJEE is an academic visitor in
the Asian Studies Centre, St Antony’s College,
University of Oxford. She is a political scientist
with specialization in food security and agricultur-
al policies. She is currently working on land con-
flicts and food security in Myanmar.
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RULE OF LAW

Zunetta Herbert, Partners Asia

The ‘rule of law’ has long been touted
as one of the areas which the National
League for Democracy and Daw Aung
San Suu Kyi herself wish to prioritise for
Myanmar. It was the in the title of the
Hluttaw Committee of which Daw Aung
San Suu Kyi was chair from 2012 (the
“Rule of Law and Peace and Tranquility
Committee”) and since the election, the
President, State Counselor and many new
Chief Ministers have stated that their
aim is to introduce rule of law. However,
what exactly the NLD means by the term
is unclear.

Rule of law is generally understood as guaranteeing
two things: that no one is above the law; and that every-
one has equality before the law. In Burmese, the term
taya ubadei somoe-ye covers this understanding, includ-
ing law as both statutes promulgated by Parliament and
an idea of ‘natural justice! However, as Nick Cheesman
has pointed out, the understanding of rule of law as
used by previous governments is encompassed in the
term ngyein wut pibya-ye, literally ‘keeping the peace’ or
preservation of law and order. As pibya means to press
or hold down, this interpretation carries with it the idea
of force and the use of law as a tool of suppression serv-
ing the interests of the state, not as the guarantor of
individual rights. As Daw Aung San Suu Kyi has said in
other contexts, the challenge is not only of changing the
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appearance of things through technical fixes, but also of
changing mindsets.

A further complication is what counts as law. It needs
to be recognised that “law” in Myanmar includes not
only statute but also customary laws and practices in
ethnic areas; this is especially important in regard to
land use and ownership. With statute laws, it is also im-
portant that they are well-drafted and compliant with
international standards and conventions, especially
those the government has signed up to. There are many
laws currently in force in Myanmar that do not meet
these standards and require repeal or reform. The new
government has already made a good start, with U Shwe
Mann’s “Commission for the Assessment of Legal Affairs
and Special Issues” announcement that it is reviewing
142 laws (though which ones is not yet clear).

The following four areas ought to be priorities for
reform:

1. Reforming implementing agencies

No laws are perfect, and few are implemented perfect-
ly, but in Myanmar implementation is the bigger chal-
lenge. For the NLD this is especially true since the imple-
menting agencies remain under the direct control of the
military, through the Ministry of Home Affairs. These
include the police, civil servants in the judicial system
and the General Administration Department, who are
likely to resist change. Engagement with and retraining
of the police will be critical. At the local level there is ev-
idence that many police, including senior officers, would
like to become a more professional, trusted, public body.
However, the reported failure of the Home Minister to
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agree on the extension of an EU-funded police reform
program does not bode well.:
2. Equality before the law

There are many examples of inequality being written
into the laws of Myanmar, the most obvious being the
1982 Citizenship Law. This law (which is unlikely to be
among the 142 being reviewed) requires amending if rule
of law is to be achieved; by creating different classes of
citizens with different legal rights, it prevents equality
before the law being applied in Myanmar. It also fails to
meet international standards, especially rules prevent-
ing government from denying rights and creating state-
lessness. Recent examples of other discriminatory laws
include the “Religious Protection Laws” passed in 2015
that discriminate against women, against religious mi-
norities, and most specifically against Buddhist women.
Amending or repealing these laws would send a strong
signal that the NLD government does indeed believe
in equality before the law and thus the rule of law. Not
to do so would be to allow the movement of national-
ist Buddhist monks whose vociferous popular campaign
led to their introduction, to continue to act as if they are
above the law.

3. No-one is above the law

To ensure no-one is above the law, it must be possible
to hold individuals, companies, the military and other
authorities accountable. Members of the military have
impunity for actions taken in the course of their duties,
a major impediment to rule of law, and the police have
only rarely been prosecuted for acts of violence. In par-
ticular, no one has been held to account for the police
violence in the Letpadaung protests, including the kill-
ing of Daw Khin Win in December 2014. Some Myanmar
companies have also used or provoked violence in land
demonstrations, often with police collusion.

In light of the NLD’s stated desire to increase foreign
direct investment (FDI), provisions of the proposed
Investment Law and bilateral treaties such as the draft
EU Investor Protection Treaty that could make it im-
possible to enforce national laws against investors are
of particular concern. These provisions give investors
the right to sue the state for any actions that damage
their interests through investor-state dispute settle-
ment (ISDS) mechanisms at international tribunals. The
would also deny citizens an equivalent right to challenge
investors on non-compliance with the law, effectively
placing investors beyond the reach of Myanmar law. The

1 http://www.mmtimes.com/index.php/national-news/19809-eu-
funded-police-training-abruptly-called-to-a-halt.html

2 These are the 2015 Religious Conversion Law; the Population
Control and Healthcare Law, the Buddhist Women’s Special Marriage
Law, and the Monogamy Law.

fact that these laws apply only to some investors also
undermines the principle of equality before the law. The
NLD will need to focus on strengthening the domestic
legal system rather than allowing the use of ISDS if they
want to fully implement the rule of law.
4. Corruption

Corruption has become endemic in Myanmar and in
the legal system it is a huge obstacle to establishing the
rule of law. As anyone who has had ever been on the
wrong side of the law, or the victim of a criminal act will
know, the legal system can seem like a casino, where good
money chases bad until an end is reached. Corruption
begins at the point of arrest, and continues throughout a
case, with law officers, witnesses and judges all willing to
take payment—in many cases demanding it—for their
services.: Most Burmese prefer to pay off the police and
settle out of court rather than risk further payments
during a lengthy trial. Corruption is so engrained that it
will be hard to wipe out, and doing so will require a mas-
sive public information and exposure campaign as well
as actions targeted to change the management of police
investigations and court procedures.

Recommendations for immediate action:

1. Appoint new members of the Supreme Court.
The Court currently has seven members, of
whom five are former serving army officers. The
Constitution allows for a maximum of eleven mem-
bers. The President should appoint four experienced
independent civilian lawyers as additional members.

2. Conduct an inquiry to recommend solutions to
end corruption. Rather than focusing on punishing
individuals or raising the salaries of law officers and
court clerks, an open approach is needed that looks
at all possible causes and remedies to end corrup-
tion. One option would be to establish a parliamen-
tary commission of inquiry to thoroughly research
the problem in collaboration with key stakeholders
and make recommendations. The inquiry should
seek to raise the status of lawyers and the justice
system, rather than further denigrate it to the pub-
lic, by considering areas where best practice is fol-
lowed, which can be replicated through the system.
Relevant examples include the juvenile justice sys-
tem, where some progress has been made to improve
the treatment and rehabilitation of young offenders,
with assistance from the international community.
Making the inquiry’s findings public and giving the

3 See Cheesman, https://www.academia.edu/2266441/
Myanmars_courts_and_the_sounds_money_makes
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public the means to report incidents of corruption
will build confidence.

3. Have the Attorney General’s Office instruct
courts to follow existing codes to reduce the
length of trials. One of the drivers of corruption,
and a serious impediment to justice, is the fact that
judges habitually adjourn hearings for two weeks,
forcing witnesses and their lawyers to attend court
on a fortnightly basis and meaning cases take years
to complete. This practice is allowed under the
Criminal Procedure Code only in exceptional cases,
but has become the rule.s

4. Prevent law officers and judges from duplicat-
ing charges. The law is clear that where an offense
has been committed that can include other offens-
es or where the same offense took place in several
locations, the perpetrator should only be tried for
one offenses This means that authorities cannot
issue multiple charges for demonstrations that
move through the jurisdiction of two township level
courts, or against a farmer who ploughs land as part
of a demonstration while also causing damage.

5. End police use of torture or inhuman treatment
to extract confessions. Police frequently use
beatings and other inhuman treatment to extract
confessions in political and criminal cases, despite
laws making involuntary confessions inadmissible.
The reasons for this include laziness, lack of train-
ing in investigative skills and procedures (including
forensic science labs), and pressure on the police to
meet case completion rate quotas. Under Myanmar
law, police use of torture is illegal, and defendants
can only make confessions to the judge. Lawyers
should be reminded of this, and object to the inclu-
sion of confessions that may have been given after
torture. While the police remain under the control
of the military, the government should signal their
desire to end the use of torture by ratifying the
UN Convention Against Torture and Other Cruel,

4 CPC 344 allows for adjournments of up to 14 days if there is
“reasonable cause” but the judge must sign an order to that effect.

5 Criminal Procedure Code ‘71. Where anything which is an offence is
made up of parts, any of which parts is itself an offence, the offender shall
not be punished with the punishment of more than one of such his offences,
unless it be so expressly provided.” Criminal Procedure Code 182. When
it is uncertain in which of several local areas an offence was committed,
or where ...an offense continues to be committed in more local areas than
one, or where it consists of several acts done in different local areas, it

Inhuman or Degrading Treatment or Punishment.
The Attorney General’s office could request that
the Independent Lawyers Association of Myanmar
(ILAM) collect data on forced confessions as a first
step.

Establish mechanisms for settling land dis-
putes at state and regional levels, based on the
new National Land Use Policy. Conflict over land
is one of the biggest challenges in Myanmar and the
government must demonstrate its commitment to
justice or it will face continued protest. Drafting a
new comprehensive Land Law will, and should, take
time; meanwhile farmers will continue to lose land.
Farmers currently have no access to the courts to
resolve land disputes. The previous government
passed the new and comprehensive National Land
Use Policy in January 2016 and it should be used as
a basis for the settlement of disputes until any new
laws are introduced. The government has the power
to establish Land Commissions (to include co-opt-
ed lawyers) in the State and Regional Hluttaws that
would be empowered to not only investigate claims
but also decide on cases.’

Encourage and protect civil society. Civil soci-
ety will be the government’s best ally in trying to
change mindsets. Citizens need to understand their
rights and responsibilities, how the courts and police
service should work and how to make complaints.
The draft Right to Information Law tabled in the
Hluttaw in February 2016 should be opened to pub-
lic consultation, and once amended and agreed, civil
society should be encouraged to assist with raising
awareness about the law and how to make use of it.
Although the 2014 Associations Registration Law is
one of the most liberal in the region, amendments
introduced in July 2015, requiring organizations to
seek Ministerial approval before they can register,
was a step backwards. This needs to be reviewed and
altered as necessary.

may be inquired into or tried by a court having jurisdiction over any of such 7  Existing land laws (2012) do not include provisions relating
local areas.” (emphasis added) to judicial review of land use decisions made by the administrative
6 Penal Code Section 33, Police Act section 34, para 1060; Evidence departments so it would not be in contradiction of the law to grant

Act Section 26; Criminal Procedure Code Section 162 (1). Hluttaw Commissions this power
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ELECTIONS IN MYANMAR:

LESSONS LEARNT FROM THE 2015
GENERAL ELECTIONS AND RECOMMENDATIONS

Carine Jaquet, IRASEC

(Research Institute on Contemporary Southeast Asia), Bangkok

The 2015 General Elections were a test for
the political transition in Myanmar as
they marked a significant turn from the
remnants of a military dictatorship to a
parliamentary democracy. In contrast to
the 2010 General Elections, where only
39 parties were allowed to participate, in
2015 more than 9o parties and 6,000 can-
didates participated. The campaign was
overall free, with some concerns due to
the spread of radical nationalist Buddhist
messages, and discriminatory speech, es-
pecially on social media. On the Election
Day itself, the turn-out was significant,
with the Union Election Commission
(UEC) reporting that around 69%, or 23
million Myanmar citizens cast their votes
in about 41,000 polling stations.

These elections, based on a first-past-the post system,
turned out—Ilike those of the 1990 Assembly—to be a
plebiscite for change; over 80% of the contested seats
of all chambers were won by the National League for
Democracy. With a newly formed government, the rul-
ing party can now consider reviewing the electoral poli-
cies and frameworks, based on the lessons learnt in the
2015 elections.

Main Lessons learnt from the 2015 General
Elections

On Election Day, the voting process in polling stations
was reported overall as peaceful and well-organised. The
secrecy of the ballot was respected. For the first time,
approximatively 11,000 domestic and 1,000 interna-
tional observers were officially accredited: and allowed
to observe the electoral process without any hindrance.
Despite the UEC’s obvious efforts to administer the pro-
cess smoothly, procedurally some inconsistent practices
and anomalies persisted. A number of challenges related
to the legal framework and existing practices are listed
below:

Right to vote

The cancellation of temporary citizenship registration
certificates and a stalled citizenship verification process
resulted in large-scale disenfranchisement of voters.

Former temporary citizenship card holders had their
entitlements to vote and to belong to political parties
taken away. As a result, more than 1 million stateless
persons in Myanmar could not cast their ballots. The
vast majority of those disenfranchised represented the
Rohingya community, but the group also included mi-
nority ethnic nationalities and Internally Displaced
Persons in conflict affected-areas, as well as some of
Indian, Chinese and Nepali descent.

Right to stand

Eligibility criteria for candidates include having resid-
ed in the country for at least 10 consecutive years, being
an eligible voter, and having parents that are citizens of

1 [http://www.idea.int/asia_pacific/myanmar/myanmar-election-
observers-witness-large-voter-turnout.cfm] accessed on 19.04.2016.
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Myanmar. As a consequence, associate and naturalized
citizens were disqualified from running for office.

Candidate nominations were submitted to the UEC,
with no legal guidance on required documentation to de-
termine eligibility. There was also no requirement that
UEC decisions be issued in writing nor any legal justifi-
cation for the decisions. Appeal is possible but the UEC
ultimately rules on the matter.

Voter list accuracy

The UEC made intensive efforts to update the voter
list and digitize it. Nonetheless, the (perception of) ac-
curacy of the voter list was problematic. The list is based
on General Administrative Department and Ministry
of Immigration and Population household lists and log-
books, some of which are neither accurately recorded nor
regularly updated. This passive registration system cre-
ates a burden for voters, and many, especially in remote
areas, are not familiar with the procedures to verify and
correct their details on the list.

Nonetheless, surprisingly no major issue was reported
on the Election Day and international observers report-
ed that voter list issues were witnessed in only 7% of the
visited polling stations.>

Advance voting

Following serious allegations of fraud in the 2010
General Elections, advance voting is a particularly sen-
sitive matter. Yet, observation of out-of-constituency
advance voting (including in military cantonments and
in embassies overseas) was refused, and this remained a
completely opaque process.

Independence and composition of the UEC

According to Article 398 of the 2008 Constitution, the
Chairman of the UEC and another four members are ap-
pointed by the president. Due to the public perception
of the bias of government institutions, this institution
has been regarded with great suspicion by a significant
proportion of the voters.

Nevertheless, it is worth noting that the UEC has made
tremendous preparations to organize the most credible
and competitive national elections in the country for the
last 25 years.

Malapportionment

As for the Constitution and Election Laws, the Lower
House constituencies are based on townships, and in the
Upper House, each Region and State is given the same
number of representatives regardless of population. As
the population is unevenly dispersed on the territory,

2 European Union Election Observation Mission, Myanmar General
Elections 2015, Final Report, March 2016.

this leads to great inequalities in terms of the weight of
a given vote. As a consequence, in the Lower House, for
example, one Member of Parliament (MP) represents
155,000 constituents in the Irrawaddy Region, against
only 24,000 constituents in Kayah State.

Women'’s participation

Women remain significantly underrepresented in of-
fice, within the UEC at sub-national and national levels
and also among the candidates and the MPs.

About 13% of the candidates and 12.5% of the elected
MPs were women. Although this is a relatively low rate,
it is a meaningful increase compared to the former leg-
islatures which included only 4.6% of women as elected
MPs. Some regions are still lagging behind as no female
representative was elected in the Chin, Kayah or Rakhine
State Parliaments.

Voter education

Because of the recent political history of Myanmar—
marked by the absence of genuine elections for dec-
ades—civic and voter education remained a black hole
for a large proportion of the voters. In the wake of the
2015 Elections, innovative efforts have been carried
out— mostly by civil society organisations - to dissemi-
nate information. However, outreach remains especially
challenging in remote areas.

Key Recommendations

To the Parliament:

* Right to vote and Right to stand: Connected to,
but not solely related to the elections, a reform of the
1982 Citizenship Law could ensure that persons reasona-
bly qualified for citizenship are able to secure citizenship
(in accordance with the Universal Declaration of Human
Rights’ prohibition on racial and religious discrimina-
tion) and therefore be entitled to stand for elections and
vote.

* Electing MPs: Ultimately, all MPs should be elect-
ed by the citizens. The articles of the Constitution re-
serving seats to military nominees (articles 74, 109 and
141) should be amended to allow a fully-fledged parlia-
mentary democracy.

A shift from the majority first-past-the-post to a pro-
portional representation system could be considered in
the future. Numerous political parties competed in the
elections without winning any seat, although they col-
lected appreciable amounts of votes. As Myanmar is an
extremely diverse country, this reform would enable
greater inclusiveness within the legislatures.




Volume 1.1: August 2016

* Independence of the UEC: The current legal
framework should be amended to guarantee the required
political neutrality of this institution, whose chairman
and members should not be appointed by the govern-
ment. Instead it should be an independent body, without
any ties to the governing party or its members.

* Malapportionment: The legal framework should
seek to ensure that the boundaries of electoral units are
drawn in such a way as to accord equal weight to each
vote to the greatest degree possible to ensure effective
representation.

To the UEC:

* Voter list: Consider an alternative registration
process, not based on the household lists. In addition,
expand voter education efforts to ensure that more vot-
ers understand the update process and aspects such as
voter transfer for voters in temporary residence. Finally,
promote user-friendly tools to check and update the list.

* Advance voting: Processes should be more trans-
parent, with the following suggested measures:

» (Clarify the criteria to entitle voters for advance
voting

* Display hard copies of the advanced voter list
near the polling stations (as is done for regular
voters)

= Authorize domestic and international observers
to monitor all stages

* Strengthen the capacity of members and staff
across the country: The UEC should pursue efforts to-
wards transparency with adequate staffing and training
at State and Region, District, Township and Village Track
levels so as to ensure that the guidelines are fully under-
stood and systematically implemented.

* Building trust: Additional communication and
stakeholder engagement efforts are needed to foster a
greater trust of the voters in the institution.

To all electoral stakeholders:

* Women’s participation: Reformed laws should in-
clude requirements that political parties promote wom-
en’s participation, by including a quota, or a reasonable
number as candidates, among other options. Measures
could also be enacted to encourage the participation
of women in political life, promoting their integration
into mainstream political party structures and develop-
ing their capacity as candidates. Beyond quotas, a wide
range of measures could be considered, such as the for-
mation of women’s Caucuses or the creation of a Gender
Equality Commission within the Parliament. In case of
electoral system reform, proportional representation
would allow female candidates to be inserted among the

first candidates of the lists, making them more likely to
secure seats. Public education curriculum could also in-
clude elements of gender studies to increase the popula-
tion’s awareness about existing inequalities.

* Voter education: Sustain voter education as well as
civic education efforts with tailored approaches to max-
imize outreach (for example, ensure that documents are
available in main ethnic languages). Consider integrating
these components into the primary and secondary edu-
cation curriculum to equip citizens with basic knowledge
to know their rights. Ultimately, this will enable them to
better understand their rights and their political institu-
tions, helping them to make informed political decisions.

CARINE JAQUET is an Associate Researcher at the
Research Institute on Contemporary Southeast
Asia (IRASEC) in Bangkok. She holds a politi-
cal Science MA from La Sorbonne University, a
degree of Burmese Language from the Yangon
University of Foreign Languages (YUFL). She has
extensively collaborated with the Union Election
Commission of Myanmar, in capacity of Senior
Technical Advisor for the Institute for Democracy
and Electoral Assistance (IDEA).
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MYANMAR’S ENERGY
CHALLENGE:

DRIVERS, OUTLOOK AND POLICY OPTIONS

Julian Kirchherr, University of Oxford;
Jean-Philippe Denruyter, WWEF; Shoon So Oo, WWF

Myanmar’s Moment

Myanmar is on the rise with the coun-
try’s transition launching an exception-
al economic recovery. Exports have in-
creased by 70 percent from 2010 to 2014,
foreign direct investments (FDI) quintu-
pled to USD 5 billion over the same pe-
riod.: More than three million tourists
visited the country in 2014, compared to
only 800,000 in 2010.: The Economist even
selected Myanmar as ‘Our Country of the
Year’ in 2015.-

Yet many in the country have yet to benefit from these
developments and bullish measures will need to be un-
dertaken for Myanmar to deliver on its momentum for
the entire population. Indeed, Myanmar still has a long
journey ahead regarding its economic development. In
the 1950s, Myanmar’s GDP-per-capita was comparable
to Indonesia or Thailand. Indonesia’s GDP-per-capita
is now three times greater than Myanmar’s, Thailand’s

five times.c The percentage of population with access to
electricity is a particularly telling indicator regarding a

1 http://blogs.worldbank.org/eastasiapacific/
maintaining-momentum-myanmar

2 http://www.mmtimes.com/index.php/in-depth/12828-why-
myanmar-s-tourist-numbers-don-t-add-up.html

3 http://data.worldbank.org/indicator/ST.INT.ARVL?page=2

4 http://www.economist.com/news/leaders/21684157-which-
country-improved-most-2015-most-favoured-nation

5 http://blogs.worldbank.org/eastasiapacific/
maintaining-momentum-myanmar

6 http://data.worldbank.org/indicator/NY.GDP.PCAP.CD

country’s stage of development. Almost 70 percent of
Myanmar’s population has yet to access reliable and af-
fordable electricity.

If Myanmar is managed well, the country may still
transform at unprecedented scale in the coming years.
According to expert projections, Myanmar could quad-
ruple the size of its economy by 2030, from USD 45 bil-
lion in 2010 to more than USD 200 billion.” The country’s
consuming class could grow more than six-fold to around
19 million.® Universal access to electricity may also be ac-
complished by 2030.°

Cornerstones of a Sustainable Energy Scenario

Boomingeconomies resultinasignificantriseina coun-
try’s energy demand. In order to maintain its momen-
tum, Myanmar must undertake massive investments in
its energy sector in the coming years. Myanmar’s 2016
installed capacity stands at 4.9 GW. The many power
outages across the country are evidence that demand
frequently outstrips supply. 48% of the population still
lack access to electricity.» Hence, massive investments in
Myanmar’s energy sector are urgently needed today al-
ready as well as in the future. According to the most con-
servative estimates of Myanmar’s Ministry of Electric
Power, an installed capacity of 9.1 GW* will be needed to

7 http://www.mckinsey.com/global-themes/asia-pacific/
myanmars-moment

8 http://www.mckinsey.com/global-themes/asia-pacific/
myanmars-moment

9 https://www.esmap.org/sites/esmap.org/files/DocumentLibrary/
Myanmar NEP BBL presenation 10-01-2014.pdf

10 http://data.worldbank.org/indicator/EG.ELC.ACCS.ZS

11 http://www.ifc.org/wps/wem/
connect/46fgdaoog71babscaffgef57143498e5/1.4.Min+Khang.
pdf?MOD=AJPERES
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meet the country’s 2030 demand, a capacity 85% greater
than today. Authorities even suggested that up to 24 GW
of installed capacity may be needed by 2030.»

Myanmar is rich in natural energy resources and
would thus be able to meet the various demand projec-
tions. Many investors are already aware of Myanmar’s
hydropower and natural gas potential. Myanmar’s eco-
nomically feasible hydropower potential stands at 46
GW, the largest potential in the region.» Furthermore,
the country has 9o trillion cubic feet of gas reserves, the
1oth largest in the world. Yet Myanmar’s wind and solar
potential must also be considered. The key reason is the
speed of deployment for these technologies.

Myanmar’s energy demand is immediate. A focus on
novel renewable technologies such as wind and solar
may be particularly advantageous since many of these
can be deployed almost immediately. For instance, a 50
MW wind farm can be built in only six months.# A 1 MW
solar photovoltaic (PV) project can be completed in less
than one month. Meanwhile, the construction of a large
dam takes 8.6 years on average.s The construction of a
natural gas (combined-cycle) plant takes approximately
3 years.

Wind is at the experimental and research stage in
Myanmar, with only four wind turbines currently opera-
tional in the country. These include the 1.2 kW turbine in-
stalled at the Technological University in Shwetharlyoug
Mountain (Kyaukse), a 3kW wind project at Dattaw
Mountain (also Kyaukse) and another 1.2 kW turbine
at the Government Technical High School (Ahmar) and
500 kW turbine at Ngwe Saung Beach (also Ayeyarwaddy
Region). Yet Myanmar has 3,400 km2 of land with wind
speeds greater than 6 meters per second”, the mini-
mum needed for modern wind turbines. Admittedly,
this equates to only 0.5% of the country’s total area.
Nevertheless, Myanmar’s theoretically installed wind ca-
pacity stands at approximately 33 GW.»* Myanmar’s solar
industry is also mainly at the experimental stage with no
large-scale solar system installed in Myanmar so far. Yet
60% of the country is suitable for solar photovoltaic (PV)

12 http://www.mmtimes.com/index.php/business/14672-myanmar-
considers-Ing-to-meet-growing-energy-demand.html

13 http://asian-power.com/environment/commentary/
hydropower-in-asia-let-rivers-run

14 http://www.ewea.org/wind-energy-basics/faq/

15 http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2406852

16 https://www.aep.com/about/IssuesAndPositions/Generation/
Technologies/NaturalGas.aspx

17 http://www.adb.org/sites/default/files/publication/161898/
renewable-energy-developments-gms.pdf

18 http://www.adb.org/sites/default/files/publication/161898/
renewable-energy-developments-gms.pdf

development. The country’s peak potential regarding so-
lar energy is estimated to stand at 27 GW.»

Many reject wind and solar, arguing that neither tech-
nology would be affordable for Myanmar. Yet electricity
generated by large wind farms is already cheap enough
in many places around the world to compete effectively
with electricity generated by coal and natural gas (with
the levelized cost of electricity (LCOE) at USD 83 per
megawatt hour for wind», compared to USD 75 for coal
and USD 82 for natural gas in the Americas, for instance).
While the LCOE of solar panels still stands at USD 122,
of all energy technologies solar has seen the most signif-
icant cost declines since 2010* and experts believe that
this decline will continue for the foreseeable future. The
LCOE of wind, solar, coal and natural gas are projected
to be similar by 2030.> (The levelized cost of electricity
(LCOE) is a measure of a power source which attempts to
compare different methods of electricity generation on a
comparable basis. It is an economic assessment of the av-
erage total cost to build and operate a power-generating
asset over its lifetime divided by the total energy output
of the asset over that lifetime.)

If Myanmar embraces novel renewable technologies
such as wind and solar power as well as various energy
efficiency measures, the country’s immediate energy de-
mand can be met and its energy mix may fundamental-
ly transform within the next decade. 72% of Myanmar’s
current electricity is generated by hydropower plants,
23% comes from natural gas. By 2030, Myanmar may be
able to generate 15% of its energy from wind and 27%
from solar energy. 37% of Myanmar’s electricity would
still be generated from hydropower plants and 8% from
natural gas, according to projections by WWE Myanmar
(Figure 1).

The Road Ahead

Myanmar could become a global leader for renewable
and sustainable energy, a country that is entirely fueled
by renewable and sustainable energy sources. The coun-
try is lacking energy today and many blackouts occur
even its Yangon, its industrial capital. Yet it may even be
able to export electricity abroad in the future, function-
ing as a battery in Southeast Asia due to its vast renew-
able energy potential. Most energy would be exported if
renewable energies were embraced, according to expert

19 http://www.adb.org/sites/default/files/publication/161898/
renewable-energy-developments-gms.pdf

20 http://fortune.com/2015/10/06/wind-cheap-coal-gas/

21 https://www.iea.org/Textbase/npsum/ElecCost2015SUM.pdf

22 http://www.co2crc.com.au/dls/Reports/LCOE_Report_final web.
pdf
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Figure 1: Myanmar’s current and future energy mix

assessments. But obviously, local demand must be fully
met before exporting any energy abroad.

While many measures must be undertaken in order to
develop Myanmar’s energy sector, four steps may be nec-
essary immediately.

First, additional studies are needed to verify and
give nuance to energy demand projections and ener-
gy potential estimates for Myanmar. For instance, we
suspect that even the most conservative estimates by
Myanmar’s Ministry of Electric Power (now the Ministry
of Electricity and Energy) may inflate future energy de-
mands since rapid advances in energy efficiency are not
yet adequately accounted for. Furthermore, available
data on wind energy sources, for example, is not yet suf-
ficient to evaluate suitable sites for the construction of
wind turbines. Additional studies may also focus on best
practice policy measures implemented by countries that
have also faced massively accelerated energy demands in
recent decades. Thailand may be a particularly relevant
case to study. These various studies need to be commis-
sioned by the relevant authorities in Myanmar as soon
as possible and need to be completed by the end of 2016
at the latest.

Second, a public discourse is needed on Myanmar’s
future energy mix. This discourse must be informed by
sound data on Myanmar’s future energy demand and
the country’s various energy sources. The construction
of large dams in particular is hotly debated in Myanmar
these days. The question of utilizing Myanmar’s hydro-
power resources and additional energy potentials must
be a public policy issue, to be debated and decided by po-
litical representatives and the people of Myanmar. Public
fora and expert consultations could be tools to foster this
discourse, resulting in an energy vision that is supported
by the majority of people in the country. The relevant au-
thorities are encouraged to draft a civic engagement plan
on Myanmar’s future energy policy as soon as possible
and start implementing it by Autumn 2016 (there could
be an initial focus on expert consultations; public fora
could start in early 2017). It is important that the various
civic engagement activities must take place all across the
country, not only in Myanmar’s major cities.

Third, revisions of the country’s various energy policies
are needed. Myanmar currently lacks a set of well-de-
fined strategies, policies and plans for promoting energy
efficiency and conservation. For instance, there are no
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specific incentives at present to encourage energy sav-
ings. Rather, various petroleum products are subsidized,
for instance, which discourages energy efficiency and
conservation. Furthermore, current regulations do not
emphasize that Myanmar is welcoming investments in
its renewable energy sector, but impose significant red
tape, particularly on foreign investors. A comprehensive
and transparent energy policy framework promoting
renewable energy technologies and energy efficiency
measures is urgently needed and needs to be developed
jointly by relevant authorities in Myanmar as well as ex-
perts from outside, e.g. international donors. Its initial
version needs to be adopted by mid-2017.

Fourth, institutions must be created to deliver
Myanmar’s future energy vision and effectively manage
Myanmar’s energy sector.» The vision can only be deliv-
ered once a comprehensive institutional overhaul is un-
dertaken. Currently, responsibilities for Myanmar’s en-
ergy sector are scattered across various ministries with
numerous, significant overlaps delaying decision-mak-
ing. For instance, approval of a large solar project may
take up to two years. Centralization of responsibilities is
needed. It may even be advisable to set up a specific de-
livery unit within the Myanmar’s Ministry of Electricity
and Energy that integrates planning, budgeting, man-
agement and monitoring of the country’s energy sec-
tor. This unit would directly report to the Minister of
Electricity and Energy to accelerate decision-making. It
would commence its work upon launch of the compre-
hensive and transparent energy policy framework.

This policy brief is largely based on the WWEF report “Alternative
Vision for Myanmar’s Power Sector: Towards full Renewable Electricity
by 2050”. This report — featuring details regarding sustainable ener-
gy scenarios for Myanmar as well as additional policy recommenda-
tions—can be accessed via: http://wwf.org.mm/en/alternativevision.
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GENDER POLICY

Daw Khin Mar Mar Kyi, Lady Margaret Hall, University of Oxford

Recently, there has been an increase in
attacks on women in public in Yangon.
In April 2016, there were four gruesome,
deadly attacks on women, in the shop-
ping malls, main-streets and shops where
they were working in front of horrified
crowds of shoppers, colleagues, co-work-
ers, and security guards. Shockingly,
many Facebook commenters, mostly
men, justified and defended these vio-
lent acts of men and even blamed women.
Some comments said that is what wom-
en do with their ‘evil nature,” suggest-
ing that they deserved such treatment.
That same month, news of women being
sexually assaulted on public buses and in
taxis by fellow passengers and the driver
was widely shared on Facebook. In shar-
ing these stories, many women recount-
ed how they were routinely harassed and
assaulted while they were riding. This is
something they have to face as part of
their daily lives as they are reliant on
this transport.

These examples demonstrate that sexual harassment
and assault is a shockingly routine occurrence, even
in Yangon, and is likely to increase for women across
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Myanmar. Personal and private violence have become
normalised as public violence, indicating the increase
of the magnitude and pervasive level of gender-based
violence in Burma. The safety and security of women de-
serves more attention and must be supported by broader
policy initiatives related to gender.

Militarization has had an impact on every aspect of so-
ciety, particularly gender power relations. Myanmar has
been ruled by military and para-military regimes from
the time it gained independence, except for a brief peri-
od of democracy in the 1950s. In recent military regimes,
there was no female representation in the political lead-
ership of the State Law and Order Restoration Council
(SLORC, 1988-1997) or the State Peace and Development
Council (SPDC, 1997-2011). Women represented only
2 percent of the leadership of the Union Solidarity and
Development Party (USDP, 2011-2016).

While Burma is the home of the most famous female
politician in the world, it has one of the lowest percent-
ages of female political representation in Asia. Under
the leadership of Daw Aung San Suu Kyi, and as a result
of the National League for Democracy’s victory in the
2015 election, the number of female representatives has
increased just over the rank of the lowest level in Asia.
This occurred in a country where a female politician with
landslide popular support had to go to the extraordi-
nary length of creating a new “State Counsellor” posi-
tion to circumvent restrictions targeting her in the mil-
itary-written 2008 Constitution. Despite these changes,
Burma’s Parliament remains male dominated as nearly
87% of parliamentarians are male; it also remains at the
bottom of the gender equality index in Asia.
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Structural nature of gender: Constraints,
obstacles and challenges

One of the major constraints for women is the influ-
ence of patriarchal cultural values in leadership positions
including political representation, high ranking positions
in all government institutions, and within families and
personal lives. These cultural values have been shaped by
the opposed political ideologies of masculine hpon (glory,
power, spiritual superiority and charisma) and feminine
shame and fear. Women are considered spiritually lower
because they are born without hpon. As men alone have
hpon, men alone can become hpon-ji (big hpon or male
monks) thus securing them access to one of the highest
social orders and justifying male superiority. This means
that men are accepted as superior, thus giving them priv-
ileged access to power and resources. In turn, this creates
a hierarchically structured gender order and normalises
gender inequality. One practical effect is that the mili-
tary’s guaranteed parliamentary seats function as a dou-
ble discrimination against women, since there are very
few women within the military and they are unlikely to
be senior enough to hold military-reserved posts.

Lack of access to power and resources means women
have become the lowest of the low in Burmese society.
For example, the poorest of the population in Burma
are women working in in the agricultural sector or in-
formal sector such as in factories. One striking example
is that Burmese female farmers have less access to land
and land-related decision-making processes as well as
lower income; this is important to highlight in a country
where 70% of the population works in agricultural sec-
tors. According to Oxfam’s research, not only do women
have a higher illiteracy rate (8%, as compared with 0% for
men) and make 20% less income than men, but female
farmers are more likely to be landless (20%, as compared
with 6% for men) (Oxfam 2014: 12). Even when women
own land, they own far less than men; one study showed
that, while men own an average of 4.4 acres of land, wom-
en only own 2.2 acres (Kyaw & Routray 2006). In the fe-
male-dominated education sector, there were no female
rectors at Burmese universities until 2015. Examining
this exclusion in light of the fact that out of 783 profes-
sors country-wide, only 178 were male, indicates an out-
right structural inequality and discrimination at the top
levels of authority

The 2008 Constitution, carefully drafted for thirteen
years largely by men, is also clearly gendered. For exam-
ple, Section 352 specifically refers to ‘positions that are
suitable for men only. Even the “reform” government
(2011-2016) was quick to pass the “Laws for the Protection

of Race & Religion” in 2015. These include the Population
Control Bill No. 28/ 2015, Religious Conversion Bill No.
48/2015,' Buddhist Women Special Marriage Law No.
50/2015° and Law on the Practice of Monogamy No.
54/2015: These laws will have a disproportionate im-
pact on women. For example, the Population Control Bill
criminalises women by mandating a three-year gap be-
tween births.

One of the most insidious forms of fear among women
is gender based violence or sexual violence including sex-
ual harassment, sexual abuse and rape. Burma current-
ly has no comprehensive laws to adequately prevent or
punish crimes of violence against women, including sex-
ual harassment or insult. Women cannot seek restrain-
ing orders to protect themselves from potential danger.
There is also a lack of knowledge of existing laws, such as
Section 354 of the Penal Code that deals with actions that
would “outrage [a woman’s] modesty”; these could help
women to deal with unwanted sexual touching or sexu-
al harassment that they face in public, in private and in
the work place. Myanmar does not have an adequate do-
mestic violence law, while under the current penal code,
Section 375, spousal rape is criminalised only if the wife
is under 14 years of age. Abortion is strictly illegal — un-
less the woman’s life is in danger; this can lead women to
seek unlawful and unsafe abortions.

In Myanmar, according to the Evidence Act of 1872,
victims of sexual assault and rape must report to the po-
lice before they are examined for medical records, unless
they are in a life-threatening condition, ‘in order that
evidence is not destroyed’. But neither the Evidence Act
nor the Penal Code addresses gender-based violence or
the violation of women’s personal integrity and dignity.
Under the Evidence Act, the accused has rights to inves-
tigate the rape victim’s previous sexual conduct, sexual
behaviours, dress codes, chastity and character in pub-
lic to discredit her allegations of rape and to determine
whether she was ‘really’ raped. Investigation in public
in detail of these private matters is not only humiliat-
ing and devaluing, but could also potential destroy her
future marriage prospects. Thus, women often do not
report rape cases; in some cases, marriage to the rapist
would be considered the best possible outcome.

1 The Religious Conversion Bill stipulates that anyone who wants
to convert to a different faith needs written permission from local
‘Registration Boards’ (government officials and community members) for
conversion.

2 The Buddhist Women’s Special Marriage Bill criminalises the civil
marriage of Buddhist women if they marry non-Buddhist men without
written permission from parents and local authorities.

3 The Monogamy Bill introduces new provisions that could
constitute arbitrary interference with one’s privacy and family.
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Reports of gender-based violence, including rape cases
involving under-age girls, have increased in the past few
years. According to the police department in Yangon, in
2015, rape became the second most recorded crime, with
nearly 7 out of 10 cases involving a child (Zaw Zaw Htwe
2015). Women from all ethnic groups have reported rape
cases by the Burmese military in conflict areas. Indeed,
the recent case of two Kachin female volunteer teachers
in Shan state allegedly raped by members of the Burmese
army highlights the vulnerability of ethnic women in
conflict areas. The United Nations Security Council has
adopted four resolutions (1325, 1820, 1888 and 1889) on
Women, Peace and Security to provide a framework to
improve the situation of women affected by conflict.
Myanmar’s government should be guided by these reso-
lutions in adopting appropriate legislation

Recommendations

* Develop, implement, and support creative, critical
and comprehensive gender education that would include:
= Attention to sexist and misogynist representa-
tions of women in the media and in public life
= Sensitization to gender inequality and gender
disparity
= Sex education and respecting women’s decisions
on reproductive health and rights
* Provide further gender awareness through:
= Public engagement campaigns, including infor-
mal education, social media, community and
state radio, television, and other art forms
* Trainings targeted for the military, police forces,
judiciary, policy-makers, media professionals,
and educators
= Policies and programs for women and men to
learn about gender inequality and how it im-
pacts society
» Policies and programs for men, particularly
youths, to be involved in gender issues as well
* In the short term, implement a minimum 30% gen-
der quota of women at all levels of decision-making bod-
ies; this would include government, Parliaments, the ju-
diciary, education, and peace institutions.
* Eliminate gender-based violence through legal re-
form and victim support:
= Raise awareness of existing laws, develop and
implement additional laws or regulations on
gender-based violence, domestic violence, public
violence, sexual harassment and gender-based
insults

= Allocate sufficient funding and support services
to victims (including legal aid, health assistance,
counselling, shelter, etc.)

= Set up call centres, create a 24/7 access help line,
open consultation centres where women can
seek help and discuss matters with confidence
and privacy and refuge centres where women
and children can stay if necessary or they feel
they are in danger

= Provide resources to assist with prosecution of
gender-based crimes (for example, pay legal fees
for victims)

* Train police and members of the judiciary (includ-
ing female officers) to provide appropriate support for
gender-based violence victims with privacy, respect,
non-judgement and understanding

* Protect the labour and land rights of women:

* Review existing and outdated laws with gender
lens, possibly through the establishment of a
special parliamentary committee

= Provide and protect opportunities and rights of
female low income earners and those working in
unregulated, underground or informal sectors
(farmers, domestic workers, women working in
massage parlours, etc.)

= Protect wages, working conditions, health and
safety regulations, especially as they apply dif-
ferently to female employees

= Encourage employers, where possible, to provide
a child friendly working environment (with child
care, maternity leave, or other flexible options)

= Prosecute those who exploit and violate workers,
particularly those who are underage

* Provide for the safety of women in private, in pub-
lic, and in the workplace:

= Enhance public safety by putting CCTV cameras
in public places

= Require all mobile companies to provide a free
number with an easy code that any victim could
use to report sexual harassment in public spaces
such as in buses or streets. The victims should
be able to activate an alarm by texting to a free
‘helpline.” The alarm would alert those around
her, including passengers, bus drivers, and con-
ductors, but would also directly alert transport
police. Those around could then provide imme-
diate help to the victim and it would be more
likely that the perpetrator would be caught and
prosecuted

= Transport should be immediately able to come
to where the accident happens, so that an entire
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bus does not need to be diverted to the police
station
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EDUCATION CH,ALLENGES
FOR MYANMAR S NEW NLD
GOVERNMENT

Marie Lall, UCL Institute of Education

Myanmar’s new government is faced with
an incomplete education reform process
that was initiated by the Thein Sein gov-
ernment. The challenges that arise from
this are detailed below and fall broadly
into three categories: updating and up-
grading an outdated education system,
relations with the development partners
who are funding some of the reform pro-
cess and linking education reforms to
the peace process, so that the new sys-
tem meets Myanmar’s ‘Education for AIl’
commitment as well as the new interna-
tionally agreed Sustainable Development
Goals (SDGs).

Updating and Upgrading the Education System

Basic Education

At present the details of the NLD’s education policy are
not in the public domain. It is therefore impossible to
gauge how far the points discussed below have already
been engaged with or form part of any policy.

The Comprehensive Education Sector Review (CESR)
that was undertaken between 2012 and 2015 provides an
excellent basis for a comprehensive rethink of all aspects
of Myanmar’s education system. The challenge will be for
the new government to decide quickly what parts of the
CESR process (including the new education law) it wants

to accept, build upon and take forward and where it feels
further changes are necessary. Throwing the whole pro-
cess out would mean a huge waste of time and money, for
what was a good basis for further education reform. The
NLD will need to make its policies on the two crucial are-
as of teacher training and curricular reforms clear so that
staff within the Ministry of Education, but also schools
and teachers, know what direction will be taken.

The main issues that need to be addressed are the mis-
match between a Child-Centred Approach (CCA) and the
exam system, including the chapter end test; the lan-
guage of instruction issue, especially in early childhood
education (ECE); increasing the number of qualified
teachers; the role of the non-state sector; and transfer
options between private/non state schools and govern-
ment schools.

The NLD also needs to clarify its position with regard
to the new education law so as to improve its relation-
ship with the National Network for Education Reform
(NNER) and the student unions that have been protest-
ing against this law since its first enactment.

Higher Education (HE)

There has been some concern across Myanmar as to
how far universities should be more autonomous. Whilst
devolution of authority is a good way forward, the insti-
tutions need government support to develop after such
long isolation, and academic management staff need
special capacity building and training to be able to take
advantage of more freedom and power so as to develop
their research and their institutions.

The NLD’s focus has been on Yangon and Mandalay
Universities. Now that undergraduates are being reinte-
grated on the main campuses, it is time to look at all the
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other, less prestigious universities, so that not only ur-
ban elites are served, but others as well. The main issues
faced by the HE sector are the quality of what is taught
and the teaching methods. Because academic teaching
staff are not research active in an international sense,
courses need to be updated to meet international stand-
ards. The teaching language is theoretically English;
however, this is rarely the case because the academic
staff often do not speak English well enough to be able
to instruct students. Solid academic language training
needs to be a necessary part of academic training, both
for students and teachers. Myanmar’s distance higher
education needs a total overhaul, as its quality is so low
that its degrees have little value, even within Myanmar.
HE needs to equip all students with the necessary skills
for employment — something current HE in Myanmar
fails to do.

The upgrading of the universities is unlikely to reduce
the demand for private sector training, especially with
regard to IT and languages. The government must ac-
knowledge the role of civil society and non-government
sector training and find ways to provide accreditation
and recognition. Not all Myanmar citizens, especially
adults whose student days are over, will be able to study
at a HE institution. Adult further education is, howev-
er, a crucial pillar for broader reforms to embed across
society.

It is known that the NLD is rethinking teacher train-
ing, wanting to integrate it with HE. The interaction
between teachers and academic departments at univer-
sities is certainly to be commended, however care need
to be taken that teacher training is not seen as a ‘second
class’ option within universities.

Relationship with development partners and
donors

The international development partners have funded
the CESR and therefore see the agreed developments as
a part of their work. The new curriculum is being writ-
ten with JICA’s help. It is imperative that the NLD clarify
what changes if any it intends to make in the education
sector that could affect the reform process or key exter-
nal relations.

The Myanmar government needs to take care that it
does not adopt too decentralized of a neoliberal mod-
el too quickly. Whilst allowing individual institutions
to take local decisions is very good, the withdrawal of
the state seen in some reforming developing countries
has resulted in poor results of access and quality across
the board. The issue of social justice is crucial and the

education reforms need to ensure that all parts of society
are served equally.

Ethnic Education and the Peace Process

Decades of ethnic conflict fuelled by Ne Win’s
Burmanisation and forced assimilation programme have
led to Ethnic Armed Groups (EAG) developing their own
education departments. These departments and their
dependent schools are supported by ethnic citizens
across ethnic states who want to access education in
their mother tongue. The NLD needs to revisit the edu-
cation provision in ethnic states and look at the medium
of instruction. The Thein Sein government’s support to
teach the ethnic language as a second language in school
does not go far enough. In a mother tongue based (MTB)
system Burmese as the Union language would be taught
at a young age and gradually become the medium of in-
struction. Only if international good practice of MTB ed-
ucation is rolled out across Myanmar’s ethnic states will
all children be able to have equal chances in life.

This also means reassessing the relationship between
government and non-state—i.e. EAG or ethnic civil so-
ciety funded schools and working out flexible transfer
options for the children for secondary and higher educa-
tion. This is also essential for families that would like to
return to Myanmar from the refugee camps in Thailand.

Overall, there has been a lack of connection between
education issues and the politics of the peace process. As
the government decides what shape the peace process
and the political dialogue should take, education needs
to be on the agenda.

Recommendations for the government

* (Clarify education policy and education priorities as
quickly as possible, especially the position vis-a-vis the
new education law.

* Decide which parts of the existing reform will be
taken forward and what needs to be reviewed or changed.

* Engage stakeholders on the ground—such as teach-
ers — when making changes to see what the unintended
consequences are. Teachers have not been sufficiently
part of the CESR.

* Focus on reforming the exam system, so that the
teaching methodology can be improved.

* Do not focus too much on prestige universities of
Yangon and Mandalay, but ensure equitable support
across the whole HE sector.

* Reform distance higher education.

* Recognise the role civil society can play across the
whole education sector and facilitate their involvement.
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* Develop a transfer system between the private
schools and the government sector.

* Rethink teacher training so as to make it attrac-
tive to high calibre graduates—possibly a ‘teach for
Myanmar’ programme?

* Work with development partners, but do not let
them dictate policy direction.

* Be careful with too rapid a decentralisation—ensure
that capacity building is built in and a social justice agen-
da is at the heart of the reforms.

* Rethink the language of instruction in ethnic states.
Even in states with multiple ethnic languages, solutions
for MTB education can be found.

* Link the education reform process to the peace pro-
cess and political dialogue.

* Remain patient—education reform impact takes
decades.
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MYANMAR: DISPLACEMENT AND
THE PEACE PROCESS

Kirsten McConnachie, University of Warwick

For decades, Myanmar has been one of
the world’s largest generators of forced
migration. In 2016, there are still more
than 700,000 internally displaced peo-
ple (IDPs) in Myanmar, several hundred
thousandregistered refugeesin Thailand,
Malaysia, India, and Bangladesh, and
millions of undocumented migrant work-
ers throughout Asia. This is a complicat-
ed situation of displacement that spans
multiple generations, multiple coun-
tries and multiple drivers of migration.
Those who are currently displaced may
play an important role in Myanmar’s
future development, if they are able to
return and contribute their skills and
resources. However, there are many is-
sues to consider before mass return will
be possible. This brief identifies four pri-
ority areas: (1) understanding the needs
of Myanmar’s displaced; (2) the peace
process; (3) return and reintegration;
(4) property restitution and land claims.

Understanding the needs of Myanmar’s displaced

Those who have been displaced occupy a variety of le-
gal categories, including ‘refugees’, ‘internally displaced

persons’ and ‘undocumented migrant workers’. These
categories fall within different legal regimes but the
people affected may have similar needs. For example,
both refugees and undocumented migrant workers
left Myanmar illegally at a time when it was very dan-
gerous to do so. They are now watching Myanmar’s
new government anxiously to determine whether the
political changes will endure. To build confidence, the
Government should offer formal assurances that refu-
gees and others outside Myanmar can return safely, that
they will not be punished or disadvantaged for having
left and that their human rights will be protected in the
future. The Government must also guarantee full citizen-
ship documentation for those who are returning, many
of whom destroyed their identity documentation before
they left Myanmar.

Many refugees in Thailand, India and Malaysia are con-
cerned about the practicalities of return. Those who fled
their home and land with nothing now have nothing to
return to: no job, no house or land, no means of surviv-
al. These practical and material issues will have to be ad-
dressed. Education also presents significant challenges.
Many children born to refugee and migrant worker par-
ents outside Myanmar have not learned Burmese. If they
have received education it has been in their ethnic lan-
guage or the language of the education system in their
host country (for example, Thai, Hindi, Mizo or English).
Now, their parents are reluctant to return to Myanmar as
they fear their children will not be able to attend school.
Provision must be made to recognise educational quali-
fications gained in other countries and to support those
who are not literate in Burmese. This might include
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education in ethnic languages and/or intensive Burmese

language support at all levels.
Displacement and the Peace Process

Resolving conflict with ethnic groups is perhaps the
single most important issue for Myanmar’s political fu-
ture. Dealing with displacement is closely related to the
peace process. The majority of refugees and internally
displaced populations are from the non-Burman ethnic
groups and in many respects their needs for the future
reflect the general needs of ethnic nationalities. This in-
cludes the urgent need to reach agreement on a political
framework for the future. It will be very difficult for mem-
bers of the ethnic nationalities (including those living
outside Myanmar) to trust the new Government while
conflict continues in ethnic states. Continuing peace
talks and the proposed ‘Second Panglong’ conference in-
dicate a continued commitment to peace from the new
Government and ethnic armed groups. To ensure lasting
peace in Myanmar, the Government must engage with
both signatory and non-signatory ethnic armed groups
and progress beyond the provisional ceasefire agreement
to reach a formal peace settlement. The Government
must also prove that it has renounced the discriminato-
ry views and actions of the past and address the funda-
mental causes of conflict, including political autonomy
for ethnic areas, demilitarisation, investment in ethnic
areas and the management of natural resources.

A formal peace agreement is only one step in a long pro-
cess of peacebuilding but it offers an important ‘transi-
tional moment’ to assert key rights and principles. Many
past peace agreements have included extensive provi-
sions addressing displacement, including in Cambodia
(1991), Guatemala (1994), Bosnia-Herzegovina (1994),
Burundi (2000) and Sudan (2004). A peace agreement
between the Myanmar Government and ethnic armed
groups might include provisions such as:

* Guarantees of safety and security for returning
refugees;

* Guaranteed access for humanitarian agencies to dis-
placed populations

* Guarantees that identity documentation and citi-
zenship status will be restored

* Provision for practical and material support to
returnees

* Provision for restitution of property to the displaced

e Institutions for effective monitoring of refugee
return

* Institutions for effective monitoring of the peace
agreement as a whole

A peace agreement also presents an opportunity to as-
sert the new government’s commitment to international
law and human rights standards. Relevant international
standards for displacement include the Guiding Principles
on Internal Displacement and the Pinheiro Principles on
Housing, Land and Property Restitution for Refugees and
Displaced Persons.

Return and Reintegration

With an NLD-led Government in office, discussion of
refugees and IDPs is naturally turning to the question of
return. Refugee return can happen in two ways. The first
is ‘spontaneous return’, which is an individual decision
carried out without external assistance. The second ap-
proach is organised repatriation, where large groups of
refugees and IDPs return in an organised process with
external support. Organised repatriation is usually a
tripartite process, involving the United Nations High
Commissioner for Refugees (UNHCR), the government
which has been hosting refugees (Thailand, India or
Malaysia), and the government of the country of origin
(Myanmar).

The UNHCR recognises three fundamental principles
for organised repatriation. First, return must be volun-
tary. This is the essence of the principle of non-refoule-
ment: if there is a continuing risk to life or freedom,
refugees should not be compelled to return. This is recog-
nised as a provision of customary international law bind-
ing on all countries. In effect, while refugees and others
have a right to return to their country of origin, they also
have a right not to return if the conditions are not appro-
priate. “Voluntary” return means that there should be an
individual choice based on accurate information about
conditions in their country or region of origin. Return
should be voluntary at the point of departure and at the
point of arrival (i.e. returnees should not be required to
stay in allocated resettlement sites but must be able to
choose their area of residence).

In addition to the fundamental requirement of vol-
untariness, UNHCR principles require organised repa-
triation to be conducted “in safety” and “with dignity”.
It is important to consider what these standards mean
for returnees to Myanmar and how they can be ensured.
“Safety” includes consideration of practical safety con-
cerns such as landmine removal in addition to political
security and freedom from discrimination and persecu-
tion of any kind. The requirement of safety needs a se-
cure and lasting peace agreement. Return “with dignity”
requires basic human rights protection. It also requires
a means of survival, so that the people returning will be
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able to make a living and take care of themselves and
their family.

Organised repatriation programmes generally provide
basic material assistance to returnees, including trans-
portation, short-term food and shelter assistance and
other assistance to help returnees find work. It may also
be important to extend assistance to the communities
which refugees and migrant workers are returning to.
Conflicts between returnees and local communities of-
ten occur as a result of competition for resources such as
jobs and housing. If hundreds of thousands or millions
of people return to Myanmar and there are not enough
jobs, or if there are disputes over land, or if there is no
political security, this may create new problems of crime
and political instability. Providing assistance to entire
communities can help reduce conflict by improving liv-
ing conditions for all and avoiding the perception that
those who left Myanmar are being unfairly privileged.

Property restitution and land claims

The first priority for returnees will be a place to live.
Some people sold their houses when they left, others
were forced to abandon their house and land, and oth-
ers’ houses were destroyed. Few refugees and IDPs have
formal documentation to prove ownership of housing or
property. For the Myanmar Government, there are three
core housing, land and property issues to address. The
first issue is resolving property claims, by creating a
process or institution to resolve land claims for return-
ees and to determine ownership of housing, land and
property. Models for this include the Commission on
Real Property Claims of Refugees and Displaced Persons
created in Bosnia and Herzegovina; the Committees for
Restitution and Compensation of Property created in
Albania; the Commission on the Restitution of Land
Claims created in South Africa; and the Sub-Commission
on Land created in Burundi.

The second issue is restitution: to establish a process
or institution to provide restitution for housing, land
and property that was lost. International law recognis-
es that displaced persons have a right to restitution for
housing, land and property which they lost as a result
of displacement (see in particular the Pinheiro Principles,
mentioned above). Restitution programmes for refu-
gees and IDPs have been established in many countries,
including Bosnia and Herzegovina (under the Dayton
Peace Agreement), Colombia (through the Victims and
Land Restitution Law 2011) and Turkey (under the
Compensation Law 2004).

The third issue is land governance: to reform land
law to prevent future displacement. Legal reforms are

essential in Myanmar to prevent ‘land grabs’, protect
community land tenure and prevent further displace-
ment. Both the Myanmar Government and several eth-
nic nationality organisations have recently developed
land reform policies. Article 8(h) of the seventh draft of
the Government’s National Land Use Policy includes as
a basic principle: “to develop and implement fair proce-
dures relating to land acquisition, compensation, reloca-
tion, rehabilitation, restitution and reclaiming land ten-
ure and housing rights of internal displaced persons and
returning refugees caused by civil war, land confiscation,
natural disasters and other causes.” This is an important
step in the right direction, and will hopefully be imple-
mented in the eventual new land law. However, as well
as changing land laws it will also be essential to change
legal culture in Myanmar to ensure that the laws are re-
spected and applied without discrimination or exploita-
tion. Without this, Myanmar’s citizens — including those
who have been displaced — will have little faith in any real
change.

Cross-cutting themes

Inclusion and participation: Any process for dis-
placed people must be inclusive and avoid discrimination
by gender, ethnicity or any other ground. It will also be
necessary to consult with displaced populations to de-
termine their needs. This brief has identified similarities
in the needs of refugees, IDPs and migrant workers, but
there are also important differences between these pop-
ulations. To develop appropriate programmes for the
future, the Myanmar Government must consult with
the people themselves. An ethos of inclusion should also
extend to engagement. Community-based organisations
and faith-based organisations have been displaced peo-
ple’s primary source of assistance for many years. These
organisations could play a vital role in developing ap-
propriate programmes for displaced populations in the
future; indeed, without the participation of these organ-
isations, any initiatives may be doomed to fail.

Ensuring sustainable funding: A comprehensive pro-
cess of return and restitution for displaced populations
will require considerable financial support. The United
Nations High Commissioner for Refugees, as the agency
with a global mandate for refugee protection, is operat-
ing under intense global budget pressures and previous
appeals for funding for Myanmar have failed to produce
sufficient voluntary donations from states. All stake-
holders must consider how to raise resources. Myanmar
has vast natural resources and a burgeoning extractive
industries sector. As most natural resources are located
in the ethnic territories, one avenue to explore may be
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corporate contributions including (for example) encour-
aging corporate social responsibility that invests in the
future of ethnic areas by supporting returnees.

Integrating displacement into wider political, eco-
nomic and legal reforms: Displacement is not an isolat-
ed issue that can be separated from other aspects of po-
litical, economic and legal reform. Indeed, the existence
and occurrence of displacement reflects other problems,
including political violence, ethnic discrimination, land
distribution and control of natural resources. Refugee
and displacement issues should be understood as relat-
ed to these other areas, and to long-term development
goals such as democracy and the rule of law; health; ed-
ucation; gender equality and human rights protections.
Recognising the relationship between resolving displace-
ment and these areas can help to address root causes
while also preventing future displacement.

DR KIRSTEN MCcCCONNACHIE is an Assistant

Professor in Law at the University of Warwick.
Since 2007, her research has focused on refugees
from Myanmar: first with Karen refugees in camps
in Thailand and more recently with Chin urban
refugees in Malaysia and India. She has conducted
extensive field research in each of these countries.
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SUSTAINABLE DEVELOPMENT:

ENGAGING COMMUNITIES IN PARTICIPATORY
DECISION-MAKING

Rowan Ryrie, independent consultant

In its election manifesto, the National
League for Democracy (NLD) said that it
will look to encourage investment into
Myanmar that can produce “...sustain-
able long term mutual benefits...” for
both investors and for the country. So
far, however, the new government has
not set out what kinds of development
it wants to prioritise or what process
it plans to use to determine the likely
long-term risks and benefits of proposed
projects.

Both investors and local communities expect the new
government to improve the way in which investment is
managed. Complex and opaque administrative process-
es have put off some investors and insecure land rights
and weak, unenforceable legislation pose a concern for
both investors and communities. There are likely to be
tensions between the expectations of investors who are
hoping to see bureaucratic hurdles removed and com-
munities who are looking to the new government to
strengthen legislation to protect the environment and
communities’ rights. The key to making decisions that
will secure long-term benefits for the country will not be
the speed of decision-making or the speed of legislative
reform but ensuring that a transparent and inclusive de-
cision-making process is introduced and that, where in-
vestment negatively impacts communities, the govern-
ment and investors can be held accountable.

1. Participatory policy development

The new NLD-led government possesses a large ma-
jority in Parliament but has few specific election pledges
to deliver. This unusual position presents an opportuni-
ty for the government to embrace a new, participatory
model of policy development if they resist pressure to
immediately begin making investment decisions.

The previous government developed a number of plans
and policies about investment into Myanmar, including
the Five Year Strategic Plan (2011-2016) and the National
Comprehensive Development Plan (2011-2031).: The new
government should prioritise reviewing, revising, or re-
placing these plans. To ensure the new Plans reflect the
priorities of the people of Myanmar, the new government
should initiate a broad public consultation on what sus-
tainable development should look like in Myanmar and
what the development priorities for Myanmar should be.
State and Regional Parliaments could be involved in such
a consultation process as long as adequate support and
training is provided to ensure the process is as inclusive
and transparent as possible. Once comments have been
received, the government should develop new Plans via
a transparent drafting process; expert bodies such as the
Myanmar National Human Rights Commission should
be involved in the drafting process and other stakehold-
ers should be given an opportunity to comment on draft
Plans. Such a process will strengthen the legitimacy of
the revised Plans.

The government has the power to temporarily pause de-
cision-making by the Myanmar Investment Commission
by suspending Article 20 of the 2012 Foreign Investment
Law (which sets out time frames within which decisions
must be made); using this power could allow time for an

1 See also the Myanmar National Spatial Development Plan and the
Myanmar Tourism Plan (2013-2020).
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inclusive policy development process. Suspending deci-
sions by the Myanmar Investment Commission, even
temporarily, may be unpopular with investors keen to
see an increase in investment opportunities under the
new government. However, involving the public in de-
veloping new Strategic and Development Plans with
greater public legitimacy could ultimately create a more
stable investment climate and reduce the likelihood of
public protest against investment projects as has already
been seen at Letpadaung, As long as any pause in deci-
sion-making was time-limited and decisions were made
transparently, temporarily pausing decision-making
could therefore be viewed as a sign that the new govern-
ment has the confidence to take decisions for the long-
term good of the country.

All decisions about investment should be made with
explicit reference to the new Strategic Plan and the
Comprehensive Development Plan (or their successors).
Any failure to adhere to the priorities set out by the gov-
ernment should be open to challenge through a process
such as judicial review. Introducing rights for citizens or
other interested stakeholders to seek judicial review of
government decisions would help to ensure the govern-
ment and public officials are not above the reach of the
law.

2. Effective project-level consultation

The government will inevitably need to make decisions
about projects that will have overall benefits for the
country but significant negative impacts for individu-
al communities. Due to the natural resource wealth of
many of the upland ethnic areas, communities in areas
where the NLD’s support is most fragile are likely to be
disproportionately impacted. Unless decisions about
damaging projects are carefully managed, with mean-
ingful community engagement throughout, investment
decisions made by the new government could lead to fur-
ther community protests in ethnic areas. For the NLD,
this represents a significant political risk as any per-
ceived neglect of ethnic communities’ interests is likely
to reduce support for the party in future elections.

Investors are currently required by both Myanmar
law* and international best practice* to consult commu-
nities at various stages of the decision-making process.
However, currently these obligations are poorly under-
stood by investors, communities, civil society organisa-
tions (CSOs) and government officials with the power
to enforce them. Without a power of judicial review and
with ongoing difficulties in using the courts to protect
communities’ rights (for example, the slow progress of

2 Environmental Impact Assessment Procedure 2015
3 UN Guiding Principles on Business and Human Rights, 18

court cases may mean seeking an injunction to stop a
non-consultative project may not be possible), there are
limited options for forcing public bodies or investors to
comply with consultation requirements. Investors and
government officials need to be educated about the re-
quirements and communities need to be given appropri-
ate support to participate effectively in consultation pro-
cesses. CSOs can play a key role in helping communities
engage in consultation processes and the importance of
this role needs to be recognised and supported by both
the government and donors.

3. Access to information

One of the current barriers to effective community
consultation in Myanmar is a lack of access to informa-
tion, particularly access to information in an accessible
language for local communities. With a few exceptionss,
current decision-making processes in Myanmar are
opaque, as it is often not clear what information is being
relied upon by decision-makers. The new government
has an opportunity to establish a culture of government
transparency from the outset by disclosing previously
inaccessible information. While many investment agree-
ments are likely to include some non-disclosure provi-
sions, partial disclosure of documents may remain an
option.

Disclosing information held by the government would
enable civil-society organisations and others outside the
government to scrutinise projects that have already been
approved. This may be of immediate interest to the new
government as, prior to it taking office, a number of pro-
jects were fast-tracked for approval in an apparent fire
sale of government assets.s An urgent proposal has been
put forward by an NLD MP to scrutinise decisions made
between the election and the hand-over of power.c In ad-
dition to this enquiry, a wider examination of investment
agreements is also needed to identify particularly prob-
lematic projects. Although the new government may not
have a legal right to renegotiate agreements signed by
the previous government, it may find that a combination
of economic factors’ and investors’ desire to maintain a
good relationship with the new government may make
mutual re-negotiation a viable option.

Alternatively, improving the enforcement of existing
legislation could help to significantly reduce the negative

4 For example, the 2014 telecoms licensing process.

5 http://www.mmtimes.com/index.php/business/19723-mic-pushes-
through-dozens-of-investment-approvals.html; http://www.mmtimes.
com/index.php/national-news/nay-pyi-taw/19226-govt-and-military-
clash-with-nld-over-fire-sale-motion.html

6 http://www.mmtimes.com/index.php/business/property-
news/19191-parliament-urges-enquiry-into-last-minute-rush-for-
lucrative-deals.html

7 In particular, the lower price of oil.
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impacts of some projects. While legislation is generally
weak, the outgoing government has rarely enforced ex-
isting provisions that could protect against social or en-
vironmental harm. For example, in the case of environ-
mental impacts, effectively enforcing the Conservation
of Water Resources and Rivers Law 2006 could reduce
environmental damage from mining and industrial pro-
jects currently discharging into rivers.

A Right to Information law is currently under discus-
sion in the Hluttaw® which would grant citizens a right
to access government information held by any public
authority unless one of the set exemptions applies. As
currently drafted, the exemptions are likely to be heavily
relied upon to withhold sensitive information and any
non-disclosure agreement would be protected from a le-
gal challenge. However, revising and implementing this
legislation could significantly improve government ac-
countability and the legitimacy of future decision-mak-
ing and may be a way to gain access to information held
by ministries that remain controlled by the military.

4. Resolving grievances and addressing impunity

Serious human rights abuses, land confiscations and
environmental damage have been inflicted on commu-
nities across Myanmar as a result of development pro-
jects; in many cases damage is still being done. However,
due to the fundamentally flawed judicial system, it is
extremely difficult for communities in Myanmar to ac-
cess justice, in particular where — as often - they seek to
challenge the military, powerful business interests or the
government. If the new government continues to make
investment decisions without acting to prevent further
abuses and provide adequate options for resolving his-
torical grievances, it could be seen as legitimising past
abuses or even as being complicit in ongoing harm. The
new government will need to design appropriate and ac-
cessible grievance mechanisms, using either the courts
or non-judicial processes.

Where specific issues such as land rights need to be
urgently addressed, the new government could estab-
lish specialised grievance mechanisms. Options might
include establishing specialised courts staffed by expert
judges, expanding the mandate of the National Human
Rights Commission or working through the Regional
Parliaments. The relevant legal powers will depend on
the issue that needs to be addressed. On land rights spe-
cifically, if a non-judicial approach is favoured, either leg-
islation from the Pyidaungsu Hluttaw or a Presidential
Order would be needed to delegate powers to resolve

8 http://www.humanrightsinitiative.org/download/
1457429556 Right%20to%20Information%2oLaw_unofficial %20
translation_final.pdf

land disputes to a new body or to Regional Parliaments,
as much of the land administration is reserved to the
Pyidaungsu Hluttaw.> Alternatively, existing land legis-
lation could be amended to introduce appeals processes
and a right to apply to court, for example to resolve dis-
putes relating to registration under the 2012 Farmland
Law; however as existing legislation doesn’t cover many
important land rights issues (for example communal
land tenure), this approach would leave many disputes
unresolved.

Reforming the justice system in Myanmar will take
time and providing access to justice in Myanmar while
these reforms take effect will require creativity and flex-
ibility to ensure grievance mechanisms are appropriate
for the affected stakeholders and the issue concerned.
The need for accessible grievance mechanisms should be
borne in mind as the new government considers signing
new international investment agreements; if investor
state dispute settlement provisions are included, these
agreements could curtail the ability of the government
to provide domestic space for dispute resolution.=

Key recommendations:

1. Temporarily pause decision-making on investment
projects by suspending Article 20 of the 2012 Foreign
Investment Law. Use the time to initiate a participa-
tory process for developing a new Five Year Strategic
Plan and reviewing the National Comprehensive
Development Plan.

2. Educate all stakeholders about effective community
consultation and enforce consultation requirements
in the Environmental Impact Assessment Procedures.
Enable CSOs to support communities through con-
sultation processes by ensuring the legal framework
for registration and surveillance of CSOs does not
hinder their work; donors should also prioritise sup-
porting CSOs as a way to improve consultations and
protect communities impacted by large-scale devel-
opment projects.

3. Immediately and proactively disclose documents re-
lating to large-scale development projects such as
impact assessments, baseline studies and details of
beneficial ownership. All information on which in-
vestment decisions have been made should be made
public unless the authorities are expressly prevented
from disclosing it by existing contractual agreements.

9 Constitution of the Republic of the Union of Myanmar 2008;
Article 96 and Schedule 1 section 5(a) and 10(b).

10 https://www.tni.org/files/download/eu-myanmar_bit.pdf; UN
Guiding Principles on Business and Human Rights; 9.
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4. Strengthen and enact the Right to Information legis-
lation, ensuring that exemptions are clearly defined
and limited in scope, that citizens and non-citizens
can all access information and that there is a right of
appeal against any refusal to disclose information.

5. Urgently work towards establishing accessible griev-
ance mechanisms to resolve land rights disputes and
historical cases of human rights and environmental
damage from large-scale investment projects

ROWAN RYRIE is a UK qualified lawyer with expe-
rience working closely with Myanmar lawyers and
communities to protect the rights of those affect-
ed by large-scale development projects. She is now
working as an independent consultant, having pre-
viously worked with EarthRights International in
Myanmar.
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THE PEACE PROCESS AND
NATIONAL POLITICAL DIALOGUE

Alan Smith, Foundation for Local Development, Chiang Mai

Potential progress on the peace process
and national reconciliation is heavily de-
pendent on the actions of the Myanmar
military (Tatmadaw), including its rela-
tionship with thenewNational League for
Democracy (NLD)-led government. The
NLD has expressed its determination to
amend or replace the 2008 Constitution,
a key step in bringing the military under
civilian government control. Effectively,
this would require a sweeping security
sector reform (SSR) process, an impos-
sible task until the military decides that
it will accept civilian control. As yet, the
military has appeared content to hand
over certain powers, while reserving key
powers to itself, as mandated in the con-
stitution it designed.

This has implications for the peace process. The NLD
may be content to delay action on constitutional reform
related to military power while it asserts authority over
those sectors it is constitutionally mandated to con-
trol. That would indicate a willingness to concede to the
military a virtually controlling influence over the peace
process. The NLD government must instead steer a path
between the demands of the military and those of the
ethnic armed organizations (EAOs).

Non-inclusive Nationwide Ceasefire Agreement

The Nationwide Ceasefire Agreement (NCA) was signed
by government and military representatives and a group
of only eight EAOs in October 2015, only a month be-
fore the November elections. Most of the actual text had
been agreed on 6 months earlier; the delay in signing was
over the issue of which EAOs should be permitted or re-
quired to sign.

The government and military insisted that only those
with bilateral ceasefire agreements would be allowed to
sign. A key group of three EAOs that were still fighting
(but had expressed willingness to sign) were excluded.

In addition, one of the key EAOs, the United Wa State
Army (UWSA), which had agreed to a ceasefire in 1989
with the then-ruling military junta, rejected the signing
of an NCA which they saw as providing less favourable
conditions than those agreed to 26 years earlier. Still oth-
er non-signatory EAOs with bilateral ceasefires have ex-
pressed their intention to sign up to the NCA or to some
new agreement with the new government. Whatever
path is chosen by the new government it will have to nav-
igate divergent views on the question of inclusion and
exclusion on the part of the Tatmadaw and the EAOs.

SSRvs. DDR

One of the most intractable aspects of this process
concerns an on-going debate about DDR and SSR. SSR
normally refers to security sector reform, which for the
NLD means bringing the military under the control of
the government. DDR refers to disarmament, demobili-
zation and reintegration, which is often part of a peace

process.
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But for the Myanmar military, SSR means security
sector reintegration, which emphasizes disarming EAOs
and integrating their personnel into the Tatmadaw.
Essentially this version of SSR makes it the same as DDR
which almost all EAOs—NCA signatories and non-sig-
natories—are opposed to, at least until there is a lasting
political settlement.

One choice for the NLD would be to confront the mil-
itary to try to bring it under the control of the govern-
ment; this is unlikely to be productive. Another choice
would be to defuse the potential for confrontation by
going along with SSR as the military defines it. But that
would mean confronting the EAOs with a demand for
DDR. In fact, what is needed is a real and open discus-
sion about how to achieve security—for Myanmar’s en-
tire population. An open and inclusive discussion may
lead to constructive ideas about achieving security at the
level of the village up to the state, which could poten-
tially defuse the DDR issue. Such open discussion could
be situated within the broader national conversation re-
garding a federal restructuring of the government, which
would give real power, including over internal security,
to the states.

The sub-national context of political dialogue

The multi-faceted civil war between, on the one hand,
the military and successive central governments closely
related to it, and on the other, a multiplicity of EAOs re-
flects long-running grievances. These include what eth-
nic people see as a continuing lack of recognition of their
claims to equal rights and autonomy within independent
Burma/Myanmar ever since independence in 1947.

On the surface, there is a high level of consensus re-
garding the legitimacy of a series of seven sub-national
‘ethnic states’. These occupy the horseshoe of highland
areas surrounding the ‘heartland’ areas of the plains of
‘Burma proper, which are home to the majority Burman
population. Beneath this superficial consensus lies a
highly complex sub-national political context. It threat-
ens to make the post-ceasefire dialogue regarding a fu-
ture re-structuring of Myanmar along federal lines very
difficult. Re-structuring could be either very superficial
and unsatisfying to ethnic people or, more likely, sub-
ject to endless debates and serious delays. The following
points should be considered:

1. Some ethnic states are now home to expanded pop-
ulations due to immigration. For example, in Kachin
State there are popular fears that those calling them-
selves Kachin may no longer be a majority.

a. Ethnic composition of population data from 2014
census has not yet been released and uses contro-
versial ethnic categories.

b. Widely expressed concerns about states as ‘ethnic
states’ or as states that are designated as ethnic
states since they were conceived of as providing
autonomous areas which key ethnic groups could/
would identify with. (In fact it is necessary to
regard all areas of Myanmar as multi-ethnic, in
some places down to the village level)

2. Ethnic states are home to a multiplicity of sub-ethnic
identity groups increasingly hostile to subordination
to major ethnic communities (e.g. Shan)

a. The 2008 constitution legitimized autonomous
areas at different levels in the hierarchy of admin-
istrative units (though with limited real autono-
mous powers) and so encouraged sub-ethnic vi-
sions of separatism;

b. Some states have a solidly established history of
being constituted of a multiplicity of sub-state
units — for example, British colonial authorities’
recognition of the ‘Federated Shan States’.

c. Again drawing on the Shan case, the ceasefire area
of the UWSA allowed the emergence of virtually
a fortress state within Shan State. This has raised
concern within Shan State that the UWSA will
seek recognition of a Wa State.

3. Ethnic parties suffered heavy losses in recent elec-
tions in most ethnic states (with the partial excep-
tions of Rakhine and Shan). This leaves many ethnic
communities without powerful advocates other than
EAOs.

a. There was bad feeling in many ethnic communi-
ties to the unwillingness of competing ethnic par-
ties to collaborate or unite.

b. Constituent states have no constitutions of their
own. This means that at present, state level elec-
tions for state representative bodies are deter-
mined by the national constitution and tied to na-
tional elections. The result is that voters must vote
for two national bodies as well as the state body,
increasing the chances that state-level issues, that
might favour ethnic parties, get overshadowed by
national political issues.

c. The NLD chose to use the 2008 constitution to its
own advantage, appointing chief ministers from
among its own ranks in all states instead of estab-

lishing a more democratic practice and allowing
state representative bodies to choose their own
chief ministers to be endorsed (not selected) by
the President.
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The opportunity to build trust

Ethnic areas subject to ceasefires experience an influx
of outside business and state-driven development inter-
ests at the expense of ethnic communities. The longer an
outcome of political dialogue is delayed, the more eth-
nic communities will have been squeezed out. For eth-
nic communities, the immediate issues are land, drugs,
and the continuing experience of the Myanmar military
as a foreign, occupying force. The following issues could
be used to build trust among the government, military,
EAOs, and ethnic communities:

1. A new national land law was introduced in 2012
which made no recognition of customary law which
has been a significant fact of life in ethnic areas. Since
land, land holding and land grabbing have become so
prominent, a trust-building move would be to recog-
nize the damage being done, suspend the application
of the new land law in ethnic states and acknowledge
that land law would be an appropriate power to de-
volve to the states in order to give official recognition
of land held under customary law.

2. The language issue—including official recognition
of ethnic languages and use of ethnic languages in
government schools—has been a key ethnic griev-
ances. Some ethnic advocacy groups have received
concessions to teach ethnic languages in government
schools but little headway has been made regarding
mother tongue early years education. A presidential
declaration of support regarding the value of ethnic
languages for teaching purposes and for their formal
recognition would have great symbolic significance.
The government also needs to commit resources to
funding mother tongue education.

3. Ceasefires or no ceasefires, the reality for ethnic
communities that have known armed conflict is of
the Tatmadaw as an ‘enemy’ and an occupying army.
The Tatmadaw should be encouraged to make a pub-
lic commitment to decreasing its presence in ethnic
states after signing ceasefires.

4. The sense of foreign occupation is exacerbated by the
control of sub-national administration by the General
Administration Department of the Ministry of Home
Affairs, which is controlled by the Tatmadaw. It is es-
sential that state-level authorities be given the power
to create systems of local administration that can rec-
ognize local history, culture, language and customary
law. This would require that the role of the General
Administration Department in ethnic states be de-
volved to state governments.

5. In areas of active conflict, local communities are di-
rectly targeted by the Tatmadaw, suspected of sup-
porting EAOs. In recent years, these assaults have
become even more devastating due to the increased
practice of using aerial power for attacks on ethnic
villages. The government must urgently work with
the Tatmadaw and EAOs to end the fighting in active
conflict zones. Without this essential step, any other
trust-building efforts will not be seen as sincere and
could further cement the divides between and within
signatory and non-signatory EAOs.

Political dialogue as a re-imagining exercise

Repeatedly during the ceasefire process, Tatmadaw
demands have been seen by many observers—especially
by EAOs—as demands for surrender. This has created a
threat of deadlock that could undermine a credible be-
ginning of political dialogue. The government, in invit-
ing EAOs to participate in its “21st Century Panglong”
proposal, suggested that discussions would focus on
security and politics. While that truncated agenda was
quickly disputed, it may, in fact, be a way to open dis-
cussion of fundamental reform of political and security
structures. National reconciliation in Myanmar must
include a conversation about the creation of a new de-
fence and security structure, as part of reorganizing the
distribution of power between the centre and the states,
especially the ethnic states.

Internal security at the state level cannot be achieved
while the main threat to the security of the people is the
national military. It can also not be achieved simply by de-
ploying the national police force. The constituent states
must have internal security arrangements, maybe their
own state police; this could ultimately absorb many EAO
personnel. Whatever the possibilities, it will require (at
some stage) the full-scale redesign of Myanmar’s defence
and security structures. Putting this security reform in
the context of broader political reform, addressing this
substantial agenda will require all of the major players,
including the government, the Tatmadaw and the EAOs,
to be willing to re-imagine themselves. The government
ought to courageously take the lead in initiating this
self-reflection and ensuring that it is an essential part of
the national political dialogue process.
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RELIGIOUS DISCRIMINATION
AND RELIGIOUS CONFLICT

Matthew J Walton, St Antony’s College, University of Oxford

The current transition period in Myanmar
has brought opportunities for profit and
uncertainties about the future that have
exacerbated already-existing tensions
between religious groups. Myanmar’s
Constitution, while flawed in some ways,
does contain basic protections for free-
dom of religion and belief and prohibi-
tions against religious discrimination.
The problem has been in the equal and
just implementation of these protections
and the ways in which the law has been
used to target particular religious groups
or silence critics of religious intolerance.
Additionally, the previous government
created a permissive environment in
which hate speech and incitement (par-
ticularly against Muslims) was tolerated
and even encouraged.

With its electoral victory in 2015, the NLD government
now has the responsibility of ensuring that officials at
every level carry out their duties without religious prej-
udice; this must be a part of the party’s commitment to
the rule of law. It also needs to end the political abuse
of the law for religious discrimination or attacks against
religious minorities and other vulnerable groups. It must
proactively change the permissive environment in which
anti-Muslim sentiment and violence are tolerated or en-
couraged. Finally, the government should take the lead

in promoting a culture of respectful public discourse
about religion and the development of democracy and
pluralism in Myanmar.

Unconstitutional religious discrimination
continues

Religious discrimination continues to be a problem in
Myanmar, well-documented by rights groups and civil
society organizations. Most of the attention in recent
years has been on anti-Muslim actions, which is consid-
ered in more detail below. However, Christians and other
religious minorities also experience discrimination. For
example, Christians have been refused permission to
worship and to build religious buildings; officials have
demanded bribes to allow them to practice; they have ex-
perienced the burning of crosses; and there are many re-
ports of forced conversion, including sending Christian
children living in rural areas to be educated in monastery
schools and converted to Buddhism. Reports of discrim-
ination have continued even under the previous gov-
ernment, with allegations directed at local officials and
members of the military.

Article 348 of Myanmar’s constitution prohibits
religious discrimination and the new government has
an obligation to investigate any complaints or reports.
It will have to make clear to its officials at every lev-
el that discrimination on religious grounds will not be
tolerated. The military should also be held accountable
for incidents of religious discrimination, especially giv-
en its self-proclaimed role as guardian of the constitu-
tion. The government has so far shown its willingness to
act fairly in enforcing the laws in high-profile cases, but
in order to demonstrate its commitment to protecting
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religious freedom, it should also pro-actively establish
a mechanism for people to report incidents of religious
discrimination.

How law is used for religious repression

The law has been used in multiple ways to target groups
and individuals on the basis of religion. Some laws deal
explicitly with religion and discriminate against certain
groups. Other laws related to religion are used in a bi-
ased way, to only protect the interests of Buddhism, the
majority religion. Finally, some laws have nothing to do
with religion but are used to silence religious activists,
for example, those doing interfaith work.

The four “race and religion” laws, an example of the
first case, are problematic in multiple ways: they restrict
the rights of women and religious minorities, they are
liable to be abused by officials, and they violate inter-
national agreements to which Myanmar is a signatory.
However, the laws still do not have enabling regulations
and thus cannot be legally implemented. Additionally,
seeking to revoke the laws would also invite significant
public protest, as they appear to have widespread sup-
port in the country. Most importantly, there are other
laws that are used to target religious groups or repress
people on religious grounds that should be a higher pri-
ority for reform or repeal.

Articles 295, 295(a), and 298 of the Penal Code deal with
defiling places of worship, actions intended to insult an-
other’s religion or religious belief, or words intended to
wound religious feelings. These provisions have been
used in several prominent recent cases, including former
NLD member Htin Lin Oo, bar owner and employees
Philip Blackwood, Tun Thurein, and Htut Ko Ko Lwin,
and the controversial Moe Pya Sayadaw.

Authorities also use (or are pressured to use) legal pro-
visions that have nothing to do with religion as a way of
attacking or silencing religious activists or adherents of a
particular religion. This appears to be the case with Zaw
Zaw Latt, Pwint Phyu Latt, and Zaw Win Bo, members of
a Mandalay interfaith group convicted of violating sec-
tion 13(2) of the 1947 Immigration Emergency Provisions
Act for allegedly entering the country illegally. While the
evidence has also been challenged, the demand to pun-
ish these three seems to have come from their interfaith
work, which some in the country see as inappropriate.
Former monk and outspoken political activist U Gambira
(Nyi Nyi Lwin) has also been charged and sentenced to
hard labor under this act. The new government has al-
ready begun the process of reforming or repealing these
and other repressive laws but it should use every means

available to ensure that law cannot be abused for purpos-
es of religious repression.

Responding to anti-Muslim sentiment and
violence

Anti-Muslim sentiment and violence have been a par-
ticular problem in Myanmar in recent years. Partly due to
pressure from groups such as 969 and the Organization
for the Protection of Race and Religion (MaBaTha) dur-
ing the 2015 election, the NLD did not nominate a single
Muslim candidate, resulting in the first parliament in
Myanmar’s history without representation for this size-
able and vulnerable religious minority.

While recognizing that the NLD must move cau-
tiously to avoid antagonizing powerful and influential
Buddhist groups, the new government should take the
lead in transforming the permissive environment that
the previous government created for anti-Muslim hate
speech and incitement. Specifically, previous leaders
were reluctant to respond to obvious instances of hate
speech, even praising monks who engaged in it. Officials
routinely granted permission for prominent Buddhist
groups to hold protests or other events, while frequent-
ly denying permission to other groups. Even if Buddhist
groups held protests without permission, they were
treated with leniency, whereas other groups faced re-
percussions. The previous government and the Union
Election Commission also declined to investigate or act
on obvious violations of electoral law related to the use
of religion in campaigns.

The incoming government has already begun to change
this official attitude and to their credit, local securi-
ty forces are also beginning to apply the law equally in
some cases. The government should work cooperative-
ly with the State Sangha Maha Nayaka Committee and
other important Buddhist groups to encourage monks to
act appropriately within the law and in accordance with
the vinaya (monastic law). This is particularly needed in
cases such as Myaing Gyi Ngu Sayadaw’s building of pa-
godas on the grounds of churches and mosques in Karen
State, which has the potential to incite religious conflict.
The new government’s ability to directly influence the se-
curity forces is limited but it can use the power of public
pressure to draw attention to certain speech and actions
and should also use the legal, administrative, and legisla-
tive means at its disposal.
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Promoting constructive public discourse about
religion

Myanmar’s democratic reforms have opened up more
space for free expression and opposition. Any policies
that are perceived as “pro-Muslim” or any attempts to
block campaigns seen as “pro-Buddhist” are likely to be
met with public protest. As long as these protests are
done in accordance with the law and do not incite vio-
lence, this should be accepted as part of a vibrant public
discourse in a democracy. However, the government has
a responsibility to foster a more productive public dis-
cussion, not fuelled by hatred and fear, while still recog-
nizing the concerns of different groups.

Because part of the motivation for anti-Muslim sen-
timent and violence has come from anxieties about the
disappearance of Buddhism, Buddhist leaders in particu-
lar should be encouraged to promote discussions on ways
to protect and strengthen the sasana (Buddhist religion)
that do not include hostility or discrimination against
non-Buddhists. Religious leaders, both formal and infor-
mal, also need to take responsibility for the words and
actions of their co-religionists.

Daw Aung San Suu Kyi’s writings on Buddhism, de-
mocracy, and Myanmar culture in the 1990s were in-
spirational. Some monks and laypeople have also been
speaking or writing on the subject, as have people from
other religious traditions. As part of cultivating a politi-
cal discourse that is tolerant of religious pluralism, peo-
ple from all religions in Myanmar should be encouraged
to publicly discuss their views on religious beliefs and
political practice.

Recommendations for the government

* The President should make a public address in which
he makes clear that the government will not tolerate re-
ligious discrimination, persecution or violence. Inform
members of the government and bureaucracy at all lev-
els that unequal treatment of groups and individuals
from different religions will be reviewed and disciplined
if necessary.

* Create a mechanism for groups and individuals to
report incidents of religious discrimination. Ensure that
local authorities respond to these complaints with ap-
propriate action.

* Carefully consider what action—if any—to take
on the four “Race and Religion” laws. Attempting to
revoke these laws right away could create a backlash
from Buddhist organizations and, while they are dis-
criminatory, other laws are currently used for religious
discrimination.

* Review and address the ways in which other laws
(especially Articles 295, 295(a), and 298) are used to tar-
get members of a particular religion or to silence critics
of religious intolerance.

* Consider in Parliament the stalled “Maintenance
of Religious Harmony Act” or a similar law to give legal
protection to those working for religious harmony and
provide for effective action against those who incite in-
ter-religious conflict.

* Find ways to ensure that diverse Muslim voices have
a direct channel to government and parliament, since
there are no Muslim MPs.

* While respecting freedom of speech, work with the
Sangha Maha Nayaka Committee to discourage hate
speech or instigation by monks and urge appropriate
discipline when necessary.

* Create clear channels for the civil society groups
conducting monitoring of hate speech to report threats
or concerns to local and national authorities. Set up an
expectation with security forces that they will investi-
gate reports promptly and fairly and provide oversight
for any actions they take.

* Do not allow concerns over hate speech or security
threats to lead to policies that further limit freedom of
speech or expression.

* Consider creating an interfaith advisory council for
the President and his cabinet that could give feedback on
policy proposals, alert the government to emerging con-
cerns or crises, and provide a platform for discussions
between religious leaders.

* Ensure that religious issues, especially freedom of
religion, are part of the agenda for the national political
dialogue.

MATTHEW J WALTON is the Aung San Suu Kyi Senior
Research Fellow in Modern Burmese Studies at St
Antony’s College. His research focuses on religion
and politics in Southeast Asia, with a special em-
phasis on Buddhism in Myanmar.
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